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STATEMENT OF QUESTIONS PRESENTED 


The question presented is whether Cities Service Oil 
Company, a foreign corporation, is entitled to a motor fuel 
importer’s license in the District of Columbia pursuant to 
Section 47-1908 of the District of Columbia Code (1951 
Edition), where its application for such license designates 
an agent for the service of process. 


An analysis of the foregoing requires the determination 
of three subsidiary questiors: 


A. Does Section 47-1903 require a foreign corpora- 
tion which applies for the aforementioned license to 
designate a ‘‘resident general agent,”’ or is not the 
section satisfied by the designation of a resident stat- 
utory agent for the service of process? 


B. Did the District of Columbia unlawfully and un- 


constitutionally discriminate against the appellant by 
refusing it a motor fuel importer’s license under con- 
ditions and circumstances whereunder it granted such 
license to other applicants? 


C. If Section 47-1903 is construed to require the 
Cities Service Oil Company, as a prerequisite to secur- 
ing an importer’s license, to designate and maintain a 
‘‘regident general agent’’ in the District of Columbia, 
does not the statute offend the due process clause of the 
Fifth Amendment to the Constitution of the United 
States because, as the Motor Fuel Tax Law has been 
administered, there is no reasonable or substantial re- 
lationship between the requirement that an applicant 
name a resident general agent and the end sought to be 
attained by the statute? 
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I. Section 47-1908 of the District of Columbia 
Code, 1951, does not require a foreign corpora- 
tion which applies for a motor fuel importer’s 
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tory only if applicant has one 


B. Subsequently enacted Income and Franchise 
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IN THE 


United States Court of Appeals 


For Tue District or CotumBia Crrcuir 


No. 16,065 


Crrres Service Om Company, a corporation, Appellant, 


Vv. 


Rosert E. McLavcHutn, ET aL., CoMMISSIONERS, Boarp OF 
Commissioners, and Assessor oF THE District or Co- 
Lumpia, Appellees. 


Appeal From The United States District Court 
For the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant, Cities Service Oil Company, a Pennsylvania 
corporation, brought an action on June 13, 1957 in the Dis- 
trict Court against the Commissioners of the District of 
Columbia and the Assessor to compel the renewal of a motor 
fuel importer’s license which had been denied it for the 
annual period commencing July 1, 1957, and for a declara- 
tory judgment that it was entitled to the issuance of such 
license. 
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Jurisdiction of such suit was conferred by Title 11, Sec- 
tions 305 and 306, of the District of Columbia Code of 1951, 
Act of June 25, 1948, C. 646, 62 Stat. 930; by Title 28, U.S.C., 
Sections 1331 and 1332, and by Title 28, U.S.C., Sections 88, 
2201 and 2202. 


Jurisdiction to review is conferred on this Court by the 
Act of June 25, 1948, C. 646; 62 Stat. 929 U.S.C., Title 28, 
Sections 1291 and 1292, and by Rule 73 of the Federal Rules 
of Civil Procedure, as amended. 


STATEMENT OF THE CASE 


The complaint (JA 3) sought an injunction restraining 
the appellees, both pendente lite and permanently, from 
restricting or interfering with Cities Service Oil Company 
in the importation and distribution of motor fuel in the 
District of Columbia subsequent to June 30, 1957, and fur- 
ther sought, among other things, a declaratory judgment to 
the effect that Section 47-1903, D. C. Code, 1951, does not 


require Cities Service to designate and to maintain a resi- 
dent general agent in the District of Columbia as a con- 
dition of obtaining a motor fuel importer’s license, when it 
has a statutory agent here for the service of process. 


Appellant had duly filed an application (JA 14-20) with 
the appellees, who constituted the Commissioners, and the 
Board of Commissioners, and Assessor of the District of 
Columbia (J.A 3-4) and who were charged with the adminis- 
tration and enforcement of the Motor Fuel Tax Law, for a 
renewal of a motor fuel importer’s license which expired 
on June 30, 1957. Cities Service tendered with the appli- 
cation the required fee and stood ready to furnish the 
required surety bond (JA 14). The application set forth 
the name of appellant’s agent for the service of process 
in the District of Columbia. 


On June 13, 1957, the appellees rejected appellant’s appli- 
cation for a renewal of such license on the ground that 
Cities Service did not set forth in its application the name 
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of its “resident general agent” in the District of Columbia 
(JA 12, 24, par. 7).* 


Cities Service does not have nor has it had for many 
years a resident general agent in the District of Columbia 
(JA 4, par. 7; 24, 25).** For a number of years, Cities 
Service has had and continues to have a limited agent to 
receive service of process in the District of Columbia, and 
such agent was so designated on the application filed by 
Cities Service with the appellees (JA 4, 12; 15 [answer to 
question 12]; 24-25). As a result of the rejection of its 
1957 application for the stated reason that such application 
did not name a resident general agent, Cities Service ini- 
tiated the action below. 


Upon appeal (No. 13,990) from denial of application for 
injunction and dismissal of the complaint, this Court re- 
manded the case to the District Court for hearing and with 
instructions to grant a preliminary injunction. 


Following certain discovery proceedings, Cities Service 
filed in the court below a motion for summary judgment and 
affidavit in support thereof (JA 20-31) together with points 
and authorities. After argument the court below denied the 
motion of Cities Service and granted an oral cross motion 
of appellees for summary judgment (JA 46). 


The opinion of the court below appears on pages 52-57 
of the Joint Appendix. 


* While one application was returned because not properly executed, the one 
appearing in this record (JA 14-20) was signed by the President of Cities 
Service. 


** Littlefield Affidavit in Support of Motion for Summary Judgment 
(JA 24) states: Plaintiff does not, nor has it had for the past twenty years, 
a resident general agent in the District of Columbia, For approximately 
fifteen years of this time, the plaintiff designated itself in response to the 
question on the application for the license to name its resident general agent, 
Obviously a foreign corporation not maintaining an office in the District can- 
not be its own resident general agent. Since that time it has had and con- 
tinues to have a limited agent to receive service of process in the District of 
Columbia. See District of Columbia v. Cities Service Oi Company, 103 U.S. 
App. D.C., 332, 334, 2958 F.2d 426. 
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From the order granting summary judgment in favor of 
appellees and dismissing the complaint, Cities Service Oil 
Company duly appealed (JA 47). 


STATUTES AND CONSTITUTIONAL PROVISIONS INVOLVED 


Section 3 of the Act of April 23, 1924, the Motor Fuel 
Tax Law, 43 Stat. 107, ch. 131 as amended by Section 3, 
Title ILL of the Act of August 17, 1937, 50 Stat. 677, ch. 690 
(Section 47-1903(a), D. C.- Code, 1951), provides, in perti- 
nent part, as follows: 


“See. 3(a) No person shall bring into, or produce, 
refine, manufacture, or compound in the District of 
Columbia motor-vehicle fuel to be used by him or to 
be sold, bartered, delivered for value, or exchanged for 
goods, and no person shall engage in the business of 
importer of motor-vehicle fuels in the District of Co- 
lumbia unless such person is the holder of an unrevoked 
license authorizing him so to do issued by the Commis- 
sioners. The application for such license shall contain 
(1) the name of the applicant; (2) the name under 
which the applicant intends to transact business and 
the name and place of business of the local represent- 
ative; (3) the location of the applicant’s place of busi- 
ness; (4) the date such business was established; and 
(5) any other information required under regulations 
promulgated by the Commissioners of the District of 
Columbia. In case the applicant is a corporation, the 
pe pte shall also contain the corporate name, place, 
and time of incorporation, and the names of the officers 
and directors, and, if a foreign corporation, the name 
of its resident general agent, and in case the applicant 
is a partnership the names and addresses of the several 
persons constituting the partnership. Such application 
shall be signed and sworn to by the owner of such busi- 
ness, if owned by an individual; by the partners, if 
owned by a partnership; or by the president and secre- 
tary of the corporation, or by its manager or resident 
general agent, if owned by a corporation. * * *” 
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Section 4(b), Title I of the District of Columbia Income 
and Franchise Tax Act of 1947, 61 Stat. 332, ch. 258 (Sec- 
tion 47-1551¢(h), D. C. Code, 1951), as amended by Section 
I of the Act of May 3, 1948, 62 Stat. 206, ch. 246, provides 
as follows: 


“(h) The words ‘trade or business’ include the en- 
gaging in or carrying on of any trade, business, pro- 
fession, vocation or calling or commercial activity in 
the District of Columbia; and include the performance 
of the functions of a public office; Provided, however, 
That the words ‘trade or business’ shall not include, 
for the purposes of this article— 

“(i) Sales of tangible personal property whereby 
title to such property passes within or without the Dis- 
trict, by a corporation or unincorporated business 
which does not physically have or maintain an office, 
warehouse, or other place of business in the District, 
and which has no officer, agent, or representative hav- 
ing an office or other place of business in the District, 
during the taxable year; or 

“(2) Sales of tangible personal property by a corpo- 
ration or unincorporated business which does not main- 
tain an office or other place of business in the District 
and which has no office, agent, or representative in the 
District except for the sole purpose of doing business 
with the United States, but such corporations and un- 
incorporated businesses shall be subject to the licensing 
provisions in Title XIV of this article. 

“For purposes of this proviso, the words ‘agent’ or 
‘representative’ shall not include any independent 
broker engaged independently in regularly soliciting 
orders in the District for sellers and who holds himself 
out as such.” 


Constitutional Provisions 


Amendment V to the Constitution of the United States is 
as follows: 


“No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the militia, when in 
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actual service in time of war or public danger; nor 
shall any person be subject for the same offense to 
be twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property 
be taken for public use, without just compensation.” 


Article 1, Section 8, Clause 17 of the Constitution of the 
United States provides: 


“The Congress shall have Power * * * 

“To exercise exclusive Legislation in all Cases what- 
soever, over such District (not exceeding ten Miles 
square) as may, by Cession of particular States, and 
the Acceptance of Congress, become the Seat of the 
Government of the United States, ° * °” 


STATEMENT OF POINTS 


1. Section 47-1903 of the District of Columbia Code (1951 
Edition) does not require a foreign corporation which ap- 


plies for a motor fuel importer’s license in the District of 
Columbia to designate a resident general agent in its appli- 
eation for such license. 


2. The requirements of the foregoing section are satis- 
fied by the designation of a statutory agent for service of 
process. 


3. The appellees unlawfully, arbitrarily and unconstitu- 
tionally discriminated against Cities Service by refusing it 
a motor fuel importer’s license when under essentially and 
legally similar conditions and circumstances it granted such 
license to other applicants, amounting to a lack of due 
process. 


4. If Section 47-1903 of the District of Columbia Code 
(1951 Edition) be construed to require that foreign corpo- 
rations applying for a motor fuel importer’s license must 
have a resident general agent, such requirement would be 
violative of due process under the Fifth Amendment to the 
Constitution of the United States, discriminatory, and of no 
lawful effect. 
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SUMMARY OF ARGUMENT 


The Motor Fuel Tax Law does not require the appoint- 
ment or maintenance of a “resident general agent” by a 
foreign corporation importer of motor fuel desiring a motor 
fuel importer’s license. The pertinent section, 47-1903, 
merely states that, if a foreign corporation seeks an im- 
porter’s license, in the application for such license it should 
name its “resident general agent.” This can only mean that 
the foreign corporation should name its resident general 
agent, if it has one. 


Going beyond that, the most the section can be construed 
to mean is that, if the foreign corporation does not have a 
resident general agent, it should name its resident agent 
for the service of process. At best the underlying purpose 
and intent of the section of the Motor Fuel Tax Law in 
question could be simply that someone of the quality and 
dignity sufficient to charge the licensee with valid receipt 
of notices and to accomplish effective service of process re- 
siding in the District of Columbia, should be named in the 


application for the license. Such could stem and be derived 
from the experience giving rise to Rule 4 (4) (3) of the 
Federal Rules of Civil Procedure authorizing, among other 
things, service upon a foreign corporation by delivering a 
copy of the summons and complaint to a managing or gen- 
eral agent, or to any other agent authorized by appointment 
or by law to receive service of process. 


Cities Service has complied with the intent and purpose 
of the statute and with any reasonably inferable end sought 
by naming United States Corporation Co., 1111 National 
Press Building, Washington, D. C. in answer to question 
12 of the application (JA 15), which is its resident statu- 
tory agent under Supplement VII, United States District 
Code, 1951 Edition, Section 29-933g. Actualities and not 
terminology or semantics must govern in view of the indefi- 
niteness, at best, of the term “general agent” or “resident 
general agent.” 
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That such interpretation is the correct one is clear from 
the statute itself in view of its purpose; the readily appar- 
ent inconsistencies between the Motor Fuel Tax Law and 
the subsequently enacted Income and Franchise Tax Act; 
the long-standing administrative interpretation of the stat- 
ute in question; and the fact that the appellees’ interpre- 
tation of the Motor Fuel Tax Law would seem to be viola- 
tive of “due process” under the Fifth Amendment to the 
Constitution of the United States because there seems to 
be no reasonable and substantial relation between the nam- 
ing of a resident general agent, if meaning other than a 
resident statutory agent upon which service of process and 
of notice may unchallengeably be had, and the end sought 
to be attained by the law. 


As administratively applied in the past by the appellees, 
a “resident general agent” performs no function if consid- 
ered to be other than an agent residing in the District of 
Columbia upon which effective notice may be given or serv- 


ice of process may be had because no documents need be 
executed by the “resident general agent” alone; audits of 
the records for tax purposes of the motor fuel importers 
which have licenses are made outside the District of Co- 
lumbia and corporations named by some licensees as “resi- 
dent general agents” are in fact those well known as char- 
tering corporations performing the service of statutory 
agents. 


Accordingly, there would seem to be such arbitrariness 
and discrimination under the due process clause of the Fifth 
Amendment as the statute has been construed and applied 
by the appellees in the past, if Cities Service is required 
to designate and to maintain a resident general agent as a 
condition precedent to obtaining a license under the Motor 
Fuel Tax Law, as would make such requirement illegal and 
void. Non-resident partnerships or individuals need not 
name a resident general agent to obtain a motor fuel im- 
porter’s license under the Act and this fortifies the con- 
tention of Cities Service, not only that the naming of a 


9 


statutory agent is sufficient, but also that if the construction 
of the appellees and of the court below is sustained the 
result would be so arbitrary, capricious and discriminatory 
as to offend against the due process clause of the Fifth 
Amendment. 


It should be remembered the Motor Fuel Tax Law is 
essentially a special tax on the importation of motor fuel 
in the District of Columbia and is not a regulation of the 
form of business association used for such importation. 
All the Act is concerned with is payment of the gallonage 
tax and the determination of the correct amount due. No 
question is here involved of the payment of the motor fuel 
gallonage tax by Cities Service or of the filing or audit of 
the returns of Cities Service under the Act. 


ARGUMENT 
L 


SECTION 47-1903 OF THE DISTRICT OF COLUMBIA CODE DOES NOT REQUIRE 
4A_FOREIGN CORPORATION WHICH APPLIES FOR A MOTOR FUEL IM. 
PORTER'S 


LICENSE TO HAVE A RESIDENT GENERAL AGENT. 
A. The Naming of the Resident General Agent by on Applicant 
Should Only Be Mandatory if the Applicant has a Resident 
General Agent Within the District. 


The statute under which the appellees assert the require- 
ment that Cities Service have and designate in its applica- 
tion a resident general agent provides, insofar as it is perti- 
nent to this question, as follows: 


“In case the applicant is a corporation, the applica- 
tion shall also contain the corporate name, place, and 
time of incorporation, and the names of the officers and 
directors, and, if a foreign corporation, the name of its 
resident general agent, and in case the applicant is a 
partnership the names and addresses of the several 
persons constituting the partnership.” 


It is to be observed that the statute does not express any 
requirement that a foreign corporation applying for a li- 
cense have a resident general agent, but only that such 
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applicant name such agent in its application. Nowhere else 
in the entire chapter of statutes relating to the motor fuel 
tax are the words “resident general agent” so much as 
mentioned, nor is there anywhere in the statute an expres- 
sion, or even intimation, of what function a resident gen- 
eral agent would perform. Such being the case, it would 
seem that the statutory reference to the naming of “resident 
general agent” in the application is to be construed as 
though the statute contained the words “if any.” There are 
analogous situations, e.g., where there is a statutory or ad- 
ministrative requirement of naming a spouse in an official 
document or application, with the clear intendment that 
such requirement is to be interpreted by reading in the 
words “if any.” 


We have two cogent indications that the statute here in- 
volved is to be similarly construed. First, the statute does 
not require that a foreign corporation which applies for the 
motor fuel importer’s license have a resident general agent. 
If Congress had intended that the designation of such an 
agent be a prerequisite of licensure, it could and would have 
said so in a sentence of not over fifteen words. Failure to 
do this confirms that Congress did not intend to require 
foreign corporations to have a resident general agent, and 
that the provision for stating the name of the resident gen- 
eral agent in the application is to be construed as though 
the statute contains the words “if any.” There is further 
confirmation of the reasonableness of this proposition in the 
circumstance that the statute imposes no function on the 
“resident general agent,” nor so much as mentions him 
again. The lack of function for the agent makes it logical 
to assume that it was not the legislative intention to require 
that every foreign corporation seeking the importer’s li- 
cense have a resident general agent. Why, after all, would 
Congress require applicants, indispensably, to have an 
agent who, by the terms and structure of the statute, per- 
formed no function. It is far more logical to interpret the 
statute as requiring that the applicant, in its application, 
state the name of its resident general agent, “if any.” 
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That such interpretation is the correct one is confirmed 
from an analysis of the corporation laws of the District of 
Columbia (1901, 31 Stat, 1316 Chap. 854, Sec. 766 et seq. 
as amended See. 13 prior to the enactment of Section 47- 
1903. The corporation laws contained no requirement that 
a foreign corporation which desired to transact business 
within the District of Columbia need name or maintain a 
resident general agent within the District. Service of proc- 
ess on a foreign corporation was in accordance with what 
is now Section 13-103 of the District of Columbia Code of 
1951, which provided generally that service could be had on 
the agent of the foreign corporation or person conducting 
his business, or, in case the agent could not be found, by 
leaving a copy at the principal place of business or the 
residence of the agent in the District (1901, 31 Stat. 1419, 
ce. 854, see. 1537 as amended). 


Therefore, the interpretation of Section 47-1903, to the 
effect that the applicant need name its resident general 
agent only if it has one, is consistent with the general cor- 
porations laws in existence in 1924, when the former statute 
was enacted. Because in 1937, at the time of the enactment 
of Section 47-1903, there was no requirement that a foreign 
corporation have any particular type of agent within the 
District, it is implicit that Congress was aware of the cor- 
poration laws when it passed the Motor Fuel Tax Law, 
and it must be assumed that Congress would pass a law 
which would complement and be consistent with the earlier 
enactment and not write into the corporation laws a require- 
ment ordaining the type of agent the foreign corporation 
must maintain in the District. Certainly, if the imposition 
of the latter requirement had been in the contemplation of 
the Congress, it would have accomplished its purpose by a 
clear and explicit law, not by the one now on the books. 


12 


B, The Subsequently Enacted District of Columbia Income and 
Franchise Tax Act Granting Exemption to Foreign Corpora- 
tions not having agents within the District, Represents the 
Legislative Intention that a Foreign Corporation need not 
Name a Resident General Agent in its Application for an 
Importer’s License. 

Section 47-1551 of the District of Columbia Income and 
Franchise Tax Act of 1947, as amended, includes among its 
purposes the exemption from the applicable tax of any for- 
eign corporation which does not physically have or main- 
tain an office, warehouse or other place of business in the 
District, and which has no officer, agent or representative 
having an office or other place of business in the District 
during the taxable year. 


This statute bespeaks a clear legislative intention to grant 
exemption from franchise tax to every foreign corporation 
which does not have an agent in the District. The appel- 
lees’ requirement that Cities Service designate such an 
agent would deprive appellant of its statutory exemption 


and would thwart the purpose of Section 47-1551. Since 
the latter statute was enacted subsequent to the Motor Fuel 
Tax Law, then, as to any inconsistency between the two stat- 
utes, the latter statute should be construed to repeal the 
earlier one, with the necessary conclusion that the appel- 
lees’ interpretation of Section 47-1903 is erroneous. Petition 
of Callanan, 51 F. 2d 1063. 


In U. S. v. Tynen, 78 U.S. 88, 11 Wall 88, the Court held 
that if two acts are repugnant in any of their provisions, 
the subsequently enacted act, even if it contains no repeal- 
ing clause, operates to the extent of the repugnancy as a 
repeal of the first act. The appellees’ interpretation of the 
Motor Fuel Tax Law seems to ignore this rule of law. 


It may be assumed that Congress did not intend to pass 
two inconsistent statutes. The only interpretation which 
will reconcile the conflict is that which holds that the nam- 
ing of a resident general agent is not mandatory. In the 
light of Section 106 of the District of Columbia Business 
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Corporation Act, Supplement VII, District of Columbia 
Code, 1951 Edition, Section 29-933g, which since 1954 re- 
quires a foreign corporation to designate a statutory agent 
for service of process, the naming of such an agent is suffi- 
cient to satisfy the intent of the statute. 


This would satisfy the intent of the Motor Fuel Tax Law 
and yet accord foreign corporations holding motor fuel im- 
porter’s licenses the same exemption under the Franchise 
Tax Act as is accorded all other foreign corporations. The 
appellees’ construction would deny foreign corporations a 
motor fuel importer’s exemption for franchise tax, whereas 
a like foreign corporation engaged in a different business 
would enjoy such exemption. 


It should be emphasized the Motor Fuel tax Law is as it 
says, simply a special tax Act based on gallonage, and is a 
part of the taxation and fiscal affairs laws of the District. 
Section 47-1901 of the Code (Supplement VII) states the 
real purpose of the special tax Act: 


“A tax of 6 cents per gallon on all motor-vehicle fuels 
within the District of Columbia, sold or otherwise dis- 
posed of by an importer, or used by him in a motor 
vehicle operated for hire or for commercial purposes, 
shall be levied, collected, and paid in the manner here- 
inafter provided.” 


£4 

THE REQUIREMENTS, IF ANY, OF THE SECTION IN QUESTION ARE SATISFIED 
BY THE DESIGNATION OF A STATUTORY AGENT FOR SERVICE OF PROCESS. 

At most, if a requirement is to be read by construction 
into the section in question it has been satisfied by Cities 
Service when it designated United States Corporation Co., 
1111 National Press Building, Washington, D. C., its stat- 
utory agent for the service of process, in its application for 
the motor fuel importer’s license. Cities Service thus had 
someone continuously resident in the District of Columbia 
upon which any notice might validly be given to it by the 
appellees or by the District of Columbia and upon which 
effective service of process could be had against it. 
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Rule 4(d)(3) of the Federal Rules of Civil Procedure 
provides that service of process may be made 


“Upon a domestic or foreign corporation or upon & 
partnership or other unincorporated association which 
is subject to suit under a common name, by delivering 
a copy of the summons and of the complaint to an offi- 
cer, a managing or general agent, or to any other agent 
authorized by appointment or by law to receive service 
of process and, if the agent is one authorized by statute 
to receive service and the statute so requires, by also 
mailing a copy to the defendant.” 


It may be seen those Rules use the words “managing or 
general agent.” The Court is aware, without citation of 
authority, that many cases concerning the effectiveness of 
service of process have been before the courts in the past, 
particularly involving whether the service was made on @ 
person of such dignity and quality as to accomplish effec- 
tive service with respect to a corporation, domestic or 
foreign. Of course, such managing or general agent would 


have to be resident in the jurisdiction in which the process 
is served. 


It seems to be of some significance that the motor fuel 
tax section in question was enacted in its present form in 
1937. The Federal Rules were adopted by the Supreme 
Court in late 1937 but they had been published earlier in 
proposed form. 


Cities Service should be deemed to have sufficiently an- 
swered question 12 on the application (JA 14) when it 
properly and truly characterized United States Corporation 
Co. as limited agent, especially when it is considered that 
the Act is one not of regulation of the form of business 
association but one of imposition and collection of a gallon- 
age tax on the importation of motor fuel. 
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mA 


ARBITRARILY AND UNCONSTITUTIONALLY 
CITIES SERVICE BY REFUSING IT A MOTOR 
ESSENTIALLY AND LEGALLY 
SIMILAR 
CENSES TO OTHER APPLICANTS, 


The appellees have applied a long-time administrative in- 
terpretation to the statute whereby they have construed it 
to be satisfied, and a foreign corporation applicant to be 
entitled to a license, if the applicant has named in its 
application one which is essentially an agent for the service 
of process. 


It is well-established law that an administrative agency 
will be bound by the practical administrative interpretation 
which it has applied to a law or regulation, particularly 
when the law or regulation is ambiguous or obscure. Louwis- 
ville & N.R. Co. v. U. S., 282 U.S. 740, 51'S. Ct. 297, 75 L. 
Ed. 672 


In U. S. v. Short, 240 F. 2d 292 at page 298, the Court 
said: 


“Consistent administrative construction is entitled 
to great weight, and such construction is not to be over- 
turned unless clearly wrong, or unless a different con- 
struction is plainly required. U. 8. v. Jackson (1930), 
280 U. S. 183, 193, 50 S.C. 143, 74 L. Ed. 361; . . . This 
general rule, of course, ‘has peculiar weight when it 
involves a contemporaneous construction of the statute 
by the men charged with the responsibility of setting 
its machinery in motion; of making the parts work 
efficiently and smoothly while they are yet untried and 
new’. Norwegian Nitrogen Products Co. v. U. S. (1933), 
288 U.S. 294, 315, 53 S.C. 350, 358, 77 L. Ed. 796; . . .” 


In the instant case it has been established without con- 
tradiction that the appellees have issued licenses to foreign 
corporations applying for same when such corporations 
have made the following designations in the indicated 
periods (JA 28-29): 


Designated 
Date Licensee Besident General Agent 


1953 thru 1958 The American Oil Co. Prentice-Hall Corporation Systems, 
Inc.® 


1953 thru 1958 Atlantic Refining Co. Milton E. Hartley, c/o Corporation 
Trust Co. 


1953 thru 1958 Crown Central Milton E. Hartley, c/o Corporation 
Petroleum Corporation Trust Co. 


1956 and 1957 Diamond Service Co. Corporation Guaranty and Trust Co. 
1956 and 1957 Esso Standard Oil Co. C. T. Corporation System 


1957 Mid-Atlantic Petroleum C. T. Corporation System 
Corporation 


1954 and 1955 Patuxent Oil Co. Milton E. Hartley, c/o Corporation 
Trust Co. 


1956 Patuxent Oil Co. Corporation Trust Co. 
1957 Patuxent Oil Co. C. T. Corporation System 


1953 thru 1957 Richfield Oil Co. Milton E. Hartley, c/o Corporation 
Trust Co. 


1953 thru 1957 Shell Oil Co. Milton E. Hartley, ¢/o Corporation 
Trust Co. 


1956 and 1957 Sinelair Refining Co. C. T. Corporation System 
1953 thru 1955 Socony-Vacuum Oil Co. Corporation Trust Co. 
1956 and 1957 Socony Mobil Oil Co. C. 'T. Corporation System 


1953 thra 1956 Spur Distributing Co. Milton E. Hartley, ¢/o Corporation 
Trust Co. 


1957 and 1958 Spur Distributing Co.  C. T. Corporation System 


1958 The Texas Company Prentice-Hall Corporation Systems, 
Ine. 


1953 thru 1957 Tide Water Associated Corporation Trust Co. 
Oil Co. 
1954 thro 1957 Max Waller Co., Inc. Milton E. Hartley, ¢/o Corporation 
Trust Co. 


1956 and 1957 Warren Petroleum Co. C. T. Corporation System 


*Incorreetly spelled in the Record. 
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Prentice-Hall, C. T. Corporation and Corporation Trust 
are well known corporation chartering companies in the 
business of affording foreign corporations representation 
as statutory agents for the service of process. Indeed, 
the same agent is found to have been named by a number 
of corporations. Notwithstanding the fact that the appel- 
lees have consistently issued licenses to the above-named 
corporations in the indicated circumstances, they have re- 
fused a license to Cities Service which, as the above corpo- 
rations did, named as its agent a corporation engaged in 
the business of serving as statutory agent for the service 
of process. In a letter to Cities Service dated May 9, 1937 
(JA 8, 9) it was said a foreign corporation must report a 
bona fide resident general agent in the District of Columbia 
and that an agent for the service of process would not 
suffice. 


It is clear that appellees’ denial of a license to Cities 
Service represents an effort to deny to it the exemption 
from District of Columbia corporate franchise tax which 


was accorded appellant by a decision of the Tax Court of 
the District of Columbia, affirmed by this Court in Cities 
Service Oil Company v. District of Columbia, 103 U. 8. 
App. D. C. 332, 258 F. 2d 426. 


In the last cited case Cities Service was held to be exempt 
from franchise tax under Section 4 (h) of the District of 
Columbia Income and Franchise Tax Act of 1947 because 
it had no office, warehouse or place of business in the Dis- 
trict and no officer, agent or representative having an office 
or other place of business in the District. It was only after 
the adjudication of appellant’s exemption from franchise 
tax that the appellees refused an importer’s license to Cities 
Service unless it named a “resident general agent,” the pur- 
pose obviously being to force appellant into a taxable status 
under the corporation franchise tax law by reason of its 
having such resident agent. One can no more quarrel with 
the effort of the District, in a lawful way, to impose and 
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enforce taxability than one can quarrel with the effort of 
a taxpayer, in a lawful way, to avoid taxation. However, 
in the instant case, as has been shown above, the District 
has sought in an arbitrary and unlawful way to apply 
pressure—denial of an importer’s license—intended to de- 
prive Cities Service of its exemption from corporate fran- 
chise tax by compelling it to name @ resident general agent 
in order to import motor fuel in the District. Such arbi- 
trary action, discrimination and lack of fair play in the set- 
ting of this case seems not to comport with due process 
of law. 


In Yick Wo v. Hopkins, 118 U. S. 356, 6 S.Ct. 1064, 30 L. 
Ed. 220, the Court, though interpreting the 14th Amend- 
ment rather than the 5th Amendment, stated applicable con- 
stitutional principles, as follows: 


“Though the law itself be fair on its face and impar- 
tial in appearance, yet if it is applied and administered 
by public authority with an evil eye and an unequal 
hand, so as practically to make unjust and illegal dis- 
criminations between persons in similar circumstances, 
material to their rights, the denial of equal justice is 
still within the prohibition of the Constitution.” 


See also Farrington v. Tokushige, 273 U. S. 284, 299, 47 
S. Ct. 406, 71 L. Ed. 646; Galvan v. Press, 347 U. S. 522, 530, 
74S. Ct. 737, 98 L. Ed. 911; Rudder v. U. S., 96 U. S. App. 
D. C. 329, 226 F. 2d 51; Hamilton National Bank v. District 
of Columbia, 85 U. S. App. D. C. 109, 176 F. 2d 624, cert. 
den. 338 U. S. 891. 


The impropriety on the part of the appellees lies in deny- 
ing appellant an importer’s license under an application 
which named an agent for service of process, while con- 
sistently granting such license to a large number of com- 
petitors of the appellant which named or described as 
“resident general agent” precisely the same type of agent 
which Cities Service called “limited agent” and which was 
equally available to serve the same function as the others. 
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Such action on the part of an administrative agency appears 
to be arbitrary, capricious and discriminatory and seems to 
offend against the due process clause of the Fifth Amend- 
ment to the Constitution of the United States, particularly 
in view of the acceptance by the appellees of the applica- 
tions of Cities Service for many years before 1957. 


The power of Congress under Article 1, Section 8, Clause 
17 of the Constitution of the United States to exercise ex- 
elusive legislation over the District seems to be subject to 
the due process clause of the Fifth Amendment. Wight v. 
Davidson, 181 U. S. 371, 384, 21 S. Ct. 616, 45 L. Ed. 900; 
Neild v. District of Columbia, 71 App. D. C. 306, 310, 110 F. 
24 246; Hamilton National Bank v. District of Columbia, 
supra. Whether the commerce clause of the Constitution, 
Article 1, Section 8, Clause 3, may be involved with respect 
to importations from a State into the District need not be 
discussed because that clause is also subject to the due 
process clause of the Fifth Amendment. Currin v. Wallace, 
306 U. S. 1, 59 S. Ct. 379, 83 L. Ed. 441. 


Certainly if a statute passed under the taxing power may 
be so arbitrary and capricious as to cause it to fall before 
the due process clause of the Fifth Amendment (Heiner v. 
Donnan, 285 U. S. 312, 326, 52 S. Ct. 358, 361, 76 L. Ed. 772) 
an arbitrary or unreasonable administration of a taxing 
statute which on its face does not require that which appel- 
lees after some twenty years belatedly attempt to demand, 
should likewise offend the due process clause. Lapides v. 
Clark, 85 U. S. App. D. C. 101, 176 F. 2d 619, cert. den. 338 
U. S. 860, rehearing den. 338 U. S. 888; Hamilton National 
Bank v. District of Columbia, supra; Rudder v. U. S., supra; 
Galvan v. Press, supra. 
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mB 


IF SECTION 47-1903 OF THE DISTRICT OF COLUMBIA CODE BE CONSTRUED 
IRE THAT FOREIGN CORPORATIONS APPLYING FOR A MOTOR 
FUEL IMPORTER'S LICENSE MUST HAVE A RESIDENT GENERAL AGENT. 
SUCH REQUIREMENT WOULD BE VIOLATIVE OF DUE PROCESS, AND OF 

NO LAWFUL EFFECT. 


Appellees sought in 1957 to compel Cities Service to 
have and to name a bona fide “resident general agent” in 
the District of Columbia and not a registered agent for the 
service of process, as a condition precedent to issuance of 
the license. See Exhibit A, JA 9; Exhibit B, JA 10; Exhibit 
D, JA 13. 


It is well established that the legality of a statute or 
regulation depends on its reasonableness. Nebbia v. People 
of the State of New York, 291 U.S. 502, 54 S. Ct. 505, 78 
L. Ed. 940. A requirement which is sought to be imposed 
js reasonable and lawful if it bears a reasonable and sub- 
stantial relationship to the ends sought to be obtained by 
the statute; it is unreasonable if it bears no such relation- 
ship. Lapides v. Clark, supra; Antonio Roig Sucrs S. En. C., 
et al. v. The Sugar Board of Puerto Rico, 235 F. 2d 347, cert. 
den. 352 U.S. 928. 


The instant case is concerned with a law which has as its 
objective the imposition and collection of a motor fuel tax 
based on gallonage. It is entirely reasonable and proper 
that the law require that importers of motor fuel primarily 
accountable for the tax be identified by obtaining licenses 
and conform to the requirements of the law. 


Under the statute every importer of motor fuel is re- 
quired to obtain a license; to pay a $5.00 fee when filing its 
application for license ; to file a bond in penalty of not less 
than $5,000.00 nor more than $20,000.00 conditioned on 
payment of the tax (Section 47-1903) ; to render monthly 
reports to the Assessor of the amount of motor-vehicle fuel 
sold (Section 47-1904); to state on invoices that the im- 
porter has assumed payment of six cents per gallon tax 
on all motor fuels sold by any importer within the District 
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(Sections 47-1901 and 1905); to pay the tax on or before 
the 25th day of the next succeeding month (Section 47- 
1906) ; and to make its records subject to inspection by the 
Assessor (Section 47-1907). Any violation of those sections 
constitutes a crime (Section 47-1911). 


Not one of those statutory requirements calls for the ex- 
istence or action of a so-called “resident general agent” 
for its accomplishment. It is demonstrated by the record 
in this case that there has not been a single, solitary in- 
stance in which any licensee performed any of those acts 
through a resident general agent. On the contrary, the 
record affirmatively establishes that each and every licensee, 
in each and every year testified to in the deposition of 
John C. Ahearn, Assistant Assessor, during the relevant 
period (JA 33-46), performed every meaningful act in re- 
lation to the statute and the appellees’ administrative fune- 
tion thereunder, through a corporate officer or regular em- 
ployee of the licensee, and in no instance through a so-called 


“resident general agent.” 


In the face of this uncontroverted proof, drawn from the 
testimony of an official in charge of administering the Motor 
Fuel Tax Law, it is manifest that the imposition of a re- 
quirement that every foreign corporation applying for a 
license have a resident general agent is arbitrary and un- 
reasonable, because it is in no way related to the purposes 
or administration of the statute. In Nebbia v. People of the 
State of New York, supra, at page 525 of 291 U. S., the 
Court marked the bounds of constitutional restraint under 
the due process clause when it stated: 


“ ..and the guaranty of due process, as has often 
been held, demands only that the law shall not be un- 
reasonable, arbitrary or capricious, and that the means 
selected shall have a real and substantial relation to 
the object sought to be obtained.” 


See Lapides v. Clark, supra. 
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A not inconsiderable aspect of the unreasonableness and 
discriminateness of the statute in its operation and effect 
as interpreted and administered by the appellees, and in 
the light of the fact that violation of the statute carries 
criminal sanctions (Section 47-1911), is the obscurity of 
meaning of the words “resident general agent.” The word 
“resident” is clear—so is the word “agent.” However, in 
the case of a corporation, each officer and employee is neces- 
sarily an agent of limited powers; only a board of directors 
possesses the “general” or full powers of a corporation; 
even the corporation president is an agent of limited, rather 
than “general” powers. It is impossible, therefore, to under- 
stand with the clarity which must attach to statutes bearing 
criminal sanctions what is meant by the words “resident 
general agent.” Ladner v. U. S., 358 U. S. 169, 79 S. Ct. 209, 
3 L. Bd. 2d 199. It is not a well-established phrase of clear 
and accepted legal connotation. It is found in no legal dic- 
tionary and, as previously pointed out, is actually an im- 
possibility in the sense that no individual corporation rep- 


resentative is in possession of the ‘‘general’’ or full power 
of the corporation. 


The phrase sought to be enforced is obscure and meaning- 
less; there has been no act or function at any time by a 
“resident general agent” in the administration of the stat- 
ute. It seems clearly violative of due process of law under 
the Fifth Amendment to deny Cities Service a license be- 
cause it does not have a functionary whose status or mean- 
ing is not determinate, and who has not for any licensee, 
performed a single function in the administration of the act. 


THE OPINION AND HOLDING OF THE COURT BELOW 


The opinion of the court below (JA 52-55) in material 
aspects dealt merely with the construction of the section in 
question which the court recognized was inartistically 
drawn and might have been clearer. The court apparently 
did not concern itself with the facts of record Cities Service 
deemed to be of controlling significance nor did the court 
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appear to be aware that the Motor Fuel Tax Law was not @ 
regulating act of form of business association or enterprise 
engaged in importing but merely one of levying, collecting 
and enforcing tax on importations of motor-vehicle fuel in 
the District of Columbia measured by six cents per gallon. 
The same tax is paid by whatever form of business asso- 
ciation the importer assumes, whether domestic or foreign 
corporation or resident or non-resident individual or part- 
nership. 


The court mentioned that no particular object would be 
served by stating that if the foreign corporation has such 
an agent the foreign corporation must give his name 
(JA 54), but as has been seen and as was urged upon the 
court below, no object related to the Act or its purpose 
would be served by a resident general agent and there is 
no substantially relevant correlation between such agent 
or his function and the object sought by the Act, of levying, 
collecting and enforcing the tax. 


Although the complaint (JA 3, 6) invoked jurisdiction 
under the Declaratory Judgment Acts; the motion for sum- 
mary judgment sought declaratory relief (JA 21) as well 
as did the supporting affidavit of Littlefield (JA 22-31), and 
a preliminary injunction had been ordered by this Court in 
remanding the case on the former appeal (No. 13990), the 
court referred to a three judge statutory court and oral 
request for declaratory judgment on the constitutional 
question (JA 55). The court said it could clearly see the 
connection between the requirement here involved and the 
granting of the license applied for, but without delineating 
it, and concluded that the matter was entirely within the 
legislative discretion (JA 55). 


Clearly, the legislative discretion is subject to the due 
process clause of the Fifth Amendment. Galvan v. Press, 
supra; Neild v. District of Columbia, supra; Lapides v. 
Clark, supra; Kendrick v. United States, 99 U.S. App. D.C. 
173, 238 F. 2d 34. 
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It is believed the court was in error in its construction 
of the section in question; in not attributing controlling 
significance to the nature and purpose of the Motor Fuel 
Tax Law as a mere tax on importations of motor fuel based 
on gallonage; and in error in apparently failing to recog- 
nize the arbitrary, discriminatory and unreasonable opera- 
tion and effect of the statute in the constitutional sense, if 
construed to require a resident general agent as prerequi- 
site to a license, and as it has been previously administered 
by the appellees. 


CONCLUSION 


It is respectfully submitted that Cities Service Oil Com- 
pany is not required as a condition precedent to the issu- 
ance by appellees of a motor fuel importer’s license to 
have and to designate a resident general agent in the Dis- 
trict of Columbia; that the construction or interpretation 
of Section 47-1903 of the District of Columbia Code, 1951 
Edition, by the appellees and by the court below to the 


effect that Cities Service must have such resident general 
agent to qualify for a license is erroneous; that the opera- 
tion and effect of the section as administered by appellees 
denies Cities Service due process of law under the Fifth 
Amendment to the Constitution in that such is arbitrary, 
unreasonable and discriminatory, and that if such statute is 
construed to require Cities Service to have a resident gen- 
eral agent to qualify for the license the statute contravenes 
the due process clause of the Fifth Amendment to the Con- 
stitution as being arbitrary, unreasonable and without any 
real or substantial relation to the object of the Motor Fuel 
Tax Law. 


Accordingly, it should be adjudged and declared that ap- 
pellant be granted its license upon designating its resident 
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agent in the District of Columbia for the service of process, 
and the judgment below should be reversed. 


Respectfully submitted, 


Kaat K. Sprices 
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Washington 5, D. C. 
Attorney for Appellant. 
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Abstract of Civil Docket 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


C.A. No. 1475-57 
Crimes SERVICE 
tietavesian 
Date Proceedings 
1957 
June 19—Complaint, appearance, affidavit filed. 
July 1—Plaintiff’s exhibits numbers 1&2 filed. 
1958 
Dec. 18—Answer of defendants to complaint ¢/m 12-17-58 
filed. 
1959 
March 4—Deposition of John C. Ahearn, 11-24-58, pp. 1-18 
filed. 
1960 
June 14—Motion of plaintiff for summary judgment; ¢/m 
6-13-60 Affidavit; P & A; M.C. 6-14-60 filed. 


Sept. 16—Consent order substituting Mark Sullivan, Jr., 
Commissioner of D. C. as deft. Member of Board of 
Commissioners in place of David B. Karrick (N) 
Letts, J. 


Sept. 16—Consent order adding Frederick J. Clark Engi- 
neer Commissioner as deft. member of Board of Com- 
missioners (N) Letts, J. 


Sept. 29—Plaintiff’s exhibit No.1 filed. 


Oct. 3—Order denying pltff’s motion for summary judg- 
ment & granting cross-motion of defts McLaughlin, 
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Sullivan, Clarke, & Back for summary judgment and 
dismissing the complt. (N) Holtzoff, J. 


Oct. 6—Notice of appeal by pltff; copy mailed to Chester 
H. Gray, Corporation Counsel; Deposit By Spriggs, 
$5.00 filed. 


Filed June 19, 1957 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No, 1475-’57 


Crres Service Om Company, a Corporation, 60 Wall Street, 
New York, New York, Plaintiff, 


v. 


Rosert E. McLavcsurm, Davm B. Karaicx, THomas A. 
Lang, Bric. Gen., Commissioners of the District of Co- 


lumbia, District Building, Washington, D. C., Kennetra 
Back, Assessor for the District of Columbia, District 
Building, Washington, D. C., Defendants, 


Complaint for Injunction and Other Relief 


1. The jurisdiction of this Court is invoked under Title 
11, Section 306, of the District of Columbia Code of 1951, 
Title 28, United States Code, Sections 1331, 1332, and Title 
28, United States Code, Sections 88, 2201 and 2202. This 
Court also has inherent power to grant the relief requested 
herein. The amount in controversy, exclusive of interest 
and costs, exceeds the sum of $3,000. 


2. Plaintiff, Cities Service Oil Company, is a corporation 
organized and existing under the laws of the Common- 
wealth of Pennsylvania, with its principal office at 60 Wall 
Street, New York, New York. 


3. Defendants Robert E. McLaughlin, David B. Kar- 
rick and Thomas A. Lane, Brigadier General, constitute 
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the Commissioners and the Board of Commissioners of the 
District of Columbia. Defendant Kenneth Back is the As- 
sessor for the: District of Columbia, and issues the license 
hereinafter mentioned. None of the defendants is a citizen 
of the Commonwealth of Pennsylvania. 


4. Plaintiff is the holder of a motor fuel importer’s 
license of the District of Columbia which expires June 
30, 1957. 


5. Plaintiff has duly filed with the defendants an applica- 
tion for the renewal of said license for the annual period 
commencing July 1, 1957 and has duly tendered the fee, and 
stands ready to furnish the surety bond, required of appli- 
eants for such license, and hereby renews and continues the 
tender of same. 


6. Defendants rejected on June 13, 1957 and denied 
plaintiff’s application for such license on the ground that 
plaintiff has: not set forth in its application therefor the 


name. of its ‘resident general agent’’ in the District of 
Columbia. 


7. Plaintiff does not have and has at no time had, a resi- 
dent general-agent in the District of Columbia, but has, and 
so stated in its.aforementioned application, an agent to re- 
ceive service of process in the District of Columbia. 


8. There is: no requirement of law that a foreign cor- 
poration seeking: 2. motor fuel importer’s license have a 
resident general agent in the District, or that a foreign cor- 
poration not having such an agent appoint or name one in 
the application for a motor fuel importer’s license. 


9. On information and belief, plaintiff alleges that the 
application aforementioned entitled plaintiff to the issuance 
of 2 motor fuel importer’s license and that the failure and 
refusal of the defendants to issue same to plaintiff were 
arbitrary, capricious and unlawful. 


10. Plaintiff has a substantial number of service station 
dealers and consumer customers to whom it supplies and 
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keeps supplied with motor fuel in the District of Columbia 
and the plaintiff and its customers. in the District of Co- 
lumbia will suffer immediate, great and irreparable. injury 
and damages if plaintiff is interfered with or interrupted 
in the importation and distribution of motor fuel in the 
District of Columbia and its said motor fuel importer’s 
license is not renewed and is refused or denied renewal. 


11. Plaintiff alleges that it is entitled to the intervention 
of this Court, temporarily restraining and enjoining the 
defendants, and: every one of them, from restricting or in- 
terfering with plaintiff in the importation and distribution 
of motor fuel in the District of Columbia until the hearing 
and determination of this action, and plaintiff alleges it 
is entitled also to the intervention of this Court to require 
by its mandatory order that the defendants renew plain- 
tiff’s motor fuel importer’s license for the annual period 
beginning July 1, 1957 and to adjudge and declare that 
plaintiff is so entitled to such renewal, upon payment of the 
statutory fee and posting of the required surety bond, which 
plaintiff tenders and’ offers to pay and post, plaintiff hav- 
ing filed the application for renewal of such license in due 
and legal form. 


Wuenrerorz, the premises considered, plaintiff demands 
judgment: 

1. That the defendants be enjoined and restrained pen- 
dente lite and permanently from in any wise restricting or 
interfering with the plaintiff in the importation and dis- 
tribution of motor fuel in the District of Columbia after 
June 30, 1957. 


2. That the defendants be required by mandatory order 
of this Court to renew or to issue to the plaintiff a District 
of Columbia motor fuel importer’s license for the annual 
period commencing July 1, 1957, upon payment by the 
plaintiff of the statutory fee therefor and the deposit by 
plaintiff with defendants. of the usual surety bond required 
of motor fuel importers. 
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3. That this Court adjudge and declare the plaintiff to 
be entitled to a renewal of its aforesaid motor fuel im- 
porter’s license for the annual period commencing July 1, 
1957, upon compliance by plaintiff with the statutory fee 
and surety bond requirements above mentioned. 


4. For such other and further relief as may be just and 
proper or as the case may require. 


Exuss, Hovexton & Exiis 
By Kast K. Srrices 
Kahl K. Spriggs 
504 Southern Building 
Washington 5, D. C. 
Attorneys for Plaintiff 


Verrrication (omitted in printing) 


Filed December 18, 1958 


Answer of Defendants Robert E. McLaughlin, David B. Kar- 
rick, Members of the Board of Commissioners of the Dis- 
trict of Columbia, and Kenneth Back 


First Defense 


The complaint fails to state a claim against the defend- 
ants upon which relief can be granted. 


Second Defense 


1. The defendants neither admit nor deny the juris- 
dictional allegations contained in paragraph numbered 1 
of the complaint and say that jurisdiction is a question 
which must be decided by the Court. 

2. On information and belief, the defendants admit the 


allegations contained in paragraph numbered 2 of the com- 
plaint. 


3. The defendants Robert E. McLaughlin, and David 
B. Karrick admit that they are members of the Board of 
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Commissioners for the District of Columbia, but deny 
that defendant Thomas A. Lane occupies a position as 
a member of that Board. However, defendants McLaughlin 
and Karrick, admit that at the time the complaint herein 
was filed that Thomas A. Lane was Engineer Commis- 
sioner for the District of Columbia and a member of the 
Board of Commissioners, D. C. The remaining allegations 
contained in paragraph numbered 3 of the complaint are 
admitted. 


4. The defendants admit that the allegations contained 
in paragraph numbered 4 of the complaint were factually 
correct at the time the subject complaint was filed. 


5. The defendants are without knowledge or information 
sufficient to from a belief as to the allegations contained 
in paragraph numbered 5 relating to the tendering of 
the fee and furnishing of a surety bond and deny each 
and every remaining allegation contained in said para- 
graph. 


6. The allegations contained in paragraph numbered 6 
of the complaint are admitted. 


7. The defendants, on information and belief, deny the 
allegations contained in paragraph numbered 7 of the 
complaint. 

8 & 9. The defendants deny the allegations contained in 
paragraphs numbered 8 and 9 of the complaint. 

10. On information and belief the defendants admit the 
allegations contained in the first three lines of paragraph 
10 of the complaint. These defendants say that the 
remaining allegations in said paragraph are mere conclu- 
sions of the pleader to which they should not be required 
to give answer. However, if answer be required, said 
remaining allegations are denied. 

11. The defendants deny the allegations contained in 
paragraph numbered 11 of the complaint. However, the 
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defendants say: that by: virtue of a directive of the United 
States Court of Appeals for the District of Columbia Cir- 
suit, this Court entered an order for preliminary injanc- 
tion such.as that deseribed in paragraph numbered 11. 


Further answering the. complaint, the defendants deny 
all allegations not specifically admitted or otherwise 
answered. 


/s/ Cuester H. Gray 
Chester H. Gray 
Corporation Counsel, D. C. 


/s/ Grorce C. UPpecRarr 
George C. Updegraff 
Assistant Corporation Counsel, D. C. 


/s/ Joux A. Eagnest 
Assistant Corporation Counsel, D. C. 
Attorneys for Defendants 
District Building 
Washington 4, D. C. 


Filed June 26, 1957 
EXHIBIT A 
May 9, 1957 


Cities Service Oil Company 
Tax Department 

70 Pine Street 

New York 5, N. Y. 


Gentlemen: 


Your motor-vehicle fuel importer license and bond expire 
on June 30, 1957. 


An application for license, accompanied by a check for 
$5.00 payable to the Collector of Taxes, D. C. and bond 
for the period July 1, 1957—June 30, 1958, should be filed 
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in this office not later than June 15, 1957. The bond should 
be in the amount of $20,000.00. 


The application shall be signed and sworn to by the 
owner of such business, if owned by an individual; by the 
partners, if owned by a partnership; or by the president 
and secretary of the corporation, or by its manager or 
resident general agent, if owned by a corporation. The 
Corporation Counsel’s Office will not approve applications 
and bonds unless the instructions in this paragraph are 
observed. 

The appropriate designation (individual, partnership or 
corporation) must be shown after the name of the:company 
wherever it appears on the enclosed forms. 


A foreign corporation must report a bona fide resident 
general agent in the District of Columbia. A registered 
agent for the service of process only is not a resident 
general agent. 


Please file the application and bond not later than June 
15, 1957. 


As requested heretofore, all applications and reports 
should be sent by REGISTERED MAIL and addressed to 
“‘Board of Personal Tax Appraisers, Room 2121, Muni- 
cipal Center, Washington 1, D.-C.”’ 


Very truly yours, 


Board of Personal Tax Appraisers 
(Mrs.) Jouetre L. Furr 
Chief Clerk 
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Filed June 26, 1957 
EXHIBIT B 
June 6, 1957 


Cities Service Oil Company 
Tax Department 

70 Pine Street 

New York 5, N. Y. 


Gentlemen: 


Your application for a license as a motor fuel importer 
in the District of Columbia is returned for the reasons 
outlined below— 


Section 47-1903 (D.C. Code) reads in part, as follows: 
* © © and if a foreign corporation, the name of its 
resident general agent * * * 


Question 12 requesting name of the resident general 
agent shows— 


NONE—Limited Agent—United States Corporation 
Co., 1111 National Press Building, Washington, D. C. 


It will be necessary to show the name and address of a 
resident general agent authorized to transact any business 
in the District of Columbia before a license can be issued. 


19—Not answered. 


The application is signed by the Manager, Tax Depart 
ment instead of the President and Secretary in accordance 
with printed instructions on the form and paragraph 3 of 
our letter of May 9, 1957. 


In order for anyone else to sign the application the 
corporation must funish a certified copy of the by-laws or 
the resolution of the Board of Directors authorizing such 
person to sign contracts on behalf of the corporation. This 
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document must be imprinted with the corporation’s seal 
and be notarized. 
Very truly yours, 
Board of Personal Tax Appraisers 


(Mrs.) Juuetre L, Fore 
Chief Clerk 


Filed June 26, 1957 
EXHIBIT C 
June 11, 1957 


Cities Service Oil Company 
Tax Department 

70 Pine Street 

New York 5, N. Y. 


Gentlemen: 


Please refer to our letter of June 6, 1957 returning ap- 
plication for a license as a motor fael importer. 


In this letter we have requested you to show the name 
and address of a resident general agent authorized to 
transact any business for the company in the District of 
Columbia before a license can be issued. 


Your attention is also called to Act 26 of the Police 
Regulations, Sec. 2, which reads as follows: 


‘“<very licensed importer shall designate a local 
representative and maintain a local office or place of 
business within the District of Columbia, and every 
change of address shall be reported within 10 days 
of such change to the Assessor of the District of 
Columbia. ’’ 
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' ‘When furnishing the information asked for in our letter 
of June 6, 1957 the information requested: in Sec. 2 should 
also be furnished. 


Very truly yours, 


Board of Personal Tax Appraisers 
(Mrs.) Jourerre L. Furr 
Chief Clerk 
JLF/gk 


Filed June 26, 1957 
EXHIBIT D 
June 13, 1957 


Cities Service Oil Company 
Tax Department 

70 Pine Street 

New York 5, N. Y. 


Gentlemen: 


Mr. Thomas H. Cahir, Division Manager, has submitted 
for review your application for license as Motor Fuel 
Importer District of Columbia. 


The application is rejected for the following reasons 
previously outlined in our letter of June 6, 1957 and June 
11, 1957. 


Section 47-1903 (D.C. Code) reads in part, as follows: 
° © © and if a foreign corporation, the name of its 
resident general agent * * ° 

Question 12 requesting name of the resident general 
agent shows— 


None—Limited Agent—United States Corporation 
Co., 1111 National Press Building, Washington, D. C. 
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It will be necessary to show the name and address of a 
resident general agent authorized to transact any business 
in the District of Columbia before a license can be issued. 


The application is signed by the Assistant Secretary 
instead of the Secretary in accordance with printed in- 
structions on the form and paragraph 3 of our letter of 
May 9, 1957. 


In order for anyone else to sign the application the 
corporation must furnish a certified copy of the by-laws 
of the resolution of the Board of Directors authorizing such 
person to sign contracts on behalf of the corporation. This 
document must be imprinted with the corporation’s seal 
and be notarized. 


Your attention is also called to Art. 26 of the Police 
Regulations, Sec. 2, which reads as follows: 

‘“Every licensed importer shall designate a local 
representative and maintain a local office or place of 
busmess within the District of Columbia, and every 
change of address shall be reported within 10 days 
of such change to the Assessor of the District of 
Columbia.’’ 

Please complete and return as soon as possible. 


Very truly yours, 


Board of Personal Tax Appraisers 
(Mrs.) Jomertre L. Fore 
Chief Clerk 
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Plaintiff's Exhibit 1° 
Filed July 1, 1957 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
OFFICE OF THE ASSESSOR 
WASHINGTON, D.C. 


APPLICATION FOR LICENSE AS MOTOR FUEL 
IMPORTER DISTRICT OF COLUMBIA 
Disteict oF COLUMBIA, SS: 

1. I (We), Cities Service Oil Company, a dealer of motor 
fuel, hereby make application for a license as MOTOR 
FUEL IMPORTER for the places of business shown here- 
in, and aver that the answer made herein are true and 
correct. 


9. Name: Cities Service Oil Company. 

3. Address: 60 Wall Street, New York, New York. 

4. State if corporation, partnership, or individual: 
Corporation. 


5. Name under which applicant intends to transact busi- 
ness: Cities Service Oil Company 60 Wall Street, New 
York 5, New York. 


6. If partnership, give names and addresses of each per- 
son constituting same. 


7. If corporation, give the names, titles and addresses 
of the officers and directors. See attached list. 


8. If corporation, give the name and address of the officer 
charged with the duty of filing motor fuel tax reports: 
James W- Fry, 60 Wall Street, New York 5, New York. 


9. Under the laws of what State was corporation char- 
tered? Pennsylvania. 


* This exhibit is the same as Plaintiff ’s Exhibit No. 1 referred to in docket 
entry of September 29, 1960. 
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10. Date of incorporation: September 15, 1916. 
11. Date business was established: September 15, 1916. 


12. If foreign corporation, name and address of resident 
general agent in District of Columbia: NONE. Limited 
Agent: United States Corporation Co., 1111 National 
Press Bldg., Washington, D. C. 


13. What do you estimate will be your monthly distribu- 
tion of sales of taxable motor fuel? 375,000 gallons. 


14. Are you distributing trademarked motor fuel of 
another oil company or distributor? No. 


15. If so, give name of company or distributor from 
whom you purchase motor fuel. 


16. From what point or points are shipments received? 
Lake Charles, La.; Fairfield, Md. 


17. List on back of this application locations of all self- 


owned or self-operated bulk plants and terminals in Dis- 
trict of Columbia. 


18. List on back all self-owned and self-operated service 
stations in District of Columbia. 


19. If no storage maintained in District of Columbia, 
furnish list of District of Columbia customers with ad- 
dresses on separate sheet, and on back state ‘‘No storage 
maintained in District of Columbia.’’ 


The list of self-owned or self-operated terminals, bulk 
plants and service stations shown on back of this form is 
a true and accurate statement of all properties owned and 
operated, or operated for our account, in the District of 
Columbia. 


Attest: Cities Service Oil Company 


G. B. Lyon By E. L. SravrracHer 
Assistant Secretary President 
Authorized Representive 
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This application shall be signed and sworn to by the 
owner of such business, if owned by an individual; by the 
partner, if owned by a partnership ; or by the president and 
secretary of the corporation, or by its manager or resident 
general agent if owned by a corporation. 


AFFIDAVIT 


On this 12th day of June, 1957, before me, a notary public, 
personally appeared the above-named importer or author- 
ized representative known to me, who makes oath in due 
form of law that the matters and things set forth in the 
application are true as therein set forth to the best of his 
kmowledge and belief. 


Witness my hand Anne M. Prxz 
Natary Public 


My commission expires 3/30/58 
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May 31, 1957 
CITIES SERVICE OIL COMPANY 


A: Pennsylvania corporation— 
incorporated September 15, 1916 
List of Officers and Directors 


Officers elected at Organization meeting—February 4, 1957 


Chairman of the Board W. A, Jones 60 Wall St., N. Y. 5, N. ¥. 
President E, L. Stauffacher 60 Wall St., N. Y. 5, N. Y. 
General Manager E. L. Stauffacher 60 Wall St., N. Y. 5, N. Y. 
Vice President J. A. Kelley 60 Wall St., N. Y. 5, N. Y. 
Vice President T. F. McGarey 60 Wall St., N. Y. 5, N. Y. 
Vice President E, G. Maddock 60 Wall St., N. Y. 5, N. ¥. 
Vice President E. W. Lang 60 Wall St., N. Y. 5, N. Y¥. 
Vice President E. H. Wellemeyer 60 Wall St., N. Y. 5, N. Y. 
R. A. Cuthbertson 60 Wall St, N. Y. 5, N. Y¥. 
60 Wall St., N. Y. 5, N. Y¥. 
St. Rose, La, 
60 Wall 8t., N. Y. 5, 
60 Wall St., N. ¥. 5 
60 Wall St., N. ¥. 5, 
Childrey Scott Richmond, Va. 
G. F. Walter 60 Wall St., N. Y. 
H. R. Cory 60 Wall St., N. Y. 5, 
Auditor J. H. Diercks 60 Wall St., N. Y. 5, 


All terms expire at Directors’ meeting following 
Stockholders’ meeting. 


Directors elected at Stockholders meeting N. ¥.— 
January 28, 1957 


R. A. Cuthbertson 60 Wall St., N. ¥. 5, N. ¥. 
G. H. Hill, Jr. 60 Wall St., N. ¥. 5, N. ¥. 
60 Wall St., N. ¥. 5, N. ¥. 
60 Wall St., N. ¥. 5, N. ¥. 
60 Wall St., N. ¥. 5, N. ¥. 
60 Wall St., N. ¥. 5, N. ¥. 
60 Wall St., N. ¥. 5, N. ¥. 
60 Wall St., N. ¥. 5, N. ¥. 
60 Wall St., N. ¥. 5, N. ¥. 
60 Wall St. N. ¥. 5, N. ¥. 
60 Wall St., N. ¥. 5, N. ¥. 


All terms expire January 27, 1958 
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DISTRICT OF COLUMBIA CUSTOMERS 


Combustioner Corporation 
409 Tenth Street, S. W. 
Washington, D. C. 


Greene & Dyer, Inc. 
300 Hamilton St., N. E. 
Washington, D. C. 


Griffith Consumers 
1300 First St., N. E. 
Washington, D. C. 


Holy Name College 
16th and Taylor St., N. E. 
Washington, D. C. 


Marist College 
3901 Harewood Rd., N. E. 
Washington, D. C. 


Irvin Moore 
901 Florida Ave., N. W. 
Washington, D. C. 


Regal Cleaners & Dyers 
635 Main Ave., S. W. 
Washington, D. C. 


William Rosson 
1311 Savannah St., S. E. 
Washington, D. C. 


Shayne Bros., Inc. 
1341 Half St., S. E. 
Washington, D. C. 


Charles H. Wald 

Rhode Island & Newton 
Ave., N. E. 

Washington, D. C. 


The Brooklyn Co. 


9th & Michigan Ave., N. E. 


Washington, D. C. 


Alfred W. Conrad 
10th & Maryland Ave., S. W. 
Washington, D. C. 


W. T. Newman 
5001 Georgia Ave., N. W. 
Washington, D. C. 


M. I. O. Boyle & Sons 
817 Michigan Ave., N. E. 
Washington, D. C. 


Elliot Motor Lines 
2130 24th Place, N. E. 
Washington, D. C. 


E. C. Greene 
4515 MacArthur Blvd., N. W. 
Washington, D. C. 


Hessick, Inc. 
14th and Maine Sts., S. W. 
Washington, D. C. 


H. B. Leary Jr. & Bros. 
1625 You St., N. W. 
Washington, D. C. 


Merchants Transfer and Storage 
920 ‘EB’ St., N. W. 
Washington, D. C. 


Norton & Co. 
339 ‘L’ St, S. W. 
Washington, D. C. 


Sam Rodis 
65 ‘H’ St., N. W. 
Washington, D. C. 


Sanitary Carpet Cleaning Co., 
Inc. 

6207 Blair Rd., N. W. 

Washington, D. C. 


Simpson Bros., Inc. 
D/B/A Wakefield Dairy 
41 ‘L’ St., S. EB. 
Washington, D. C. 


Edward B. Booth 
2831 ‘M’ St., N. W. 
Washington, D. C. 


Roy Calvert 


1201 Bladensburg Rd., N. E. 


Washington, D. C. 


William B. Crouch 
4326 Wisconsin Ave., N. W. 
Washington, D. C. 


Ernest Obenland 
7730 Georgia Ave., N. W. 
Washington, D. C. 


Sears & Roebuck & Co. 
911 Bladensburg Rd. 
Washington, D. C. 


Charles Cumberland 
5340 Wisconsin Ave., N. W. 
Washington, D. C. 


District Waste Materials Co., 
Ine. 

2115 Bryant Street, N. E. 

Washington, D. C. 


Stack & D. Mann 

D/B/A Capitol Automotive 
Center Inc. 

2125 ‘M’ St., N. W. 

Washington, D. C. 


District Metals Co., Inc. 
4601 Upshur St. 
Bladensburg, Md. 


Delivered into Washington, D.C. 


Andrew Sirica & Herman Wand 
D/B/A Tan Top Cab Co., Inc. 
1731 Kalorama Rd., N. W. 
Washington, D. C. 


Plaintiff's Exhibit 2 
Filed July 1, 1957 
CITIES SERVICE OIL COMPANY 


(Pennsylvania) 


Crertirmp Copy or Secrion 6 or ArticLe [V— 
Orricers or By-Laws or Saw Corporation 


‘‘Articte IV. Section 6. The secretary shall be sworn 
to the faithful discharge of his duties and shall attend all 
meetings of the board of directors and stockholders and 
shall record the minutes of such meetings in books pro- 
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vided for that purpose. He shall attend to the giving and 
serving of all notices of the corporation, together with such 
lists of the stockholders as may be required by law. He 
shall be the custodian of all papers brought before the 
board for action or ordered on file; also of all written con- 
tracts, deeds, insurance policies, leases, records and evi- 
dences of title to real estate and other property (except 
moneyed securities) owned, held or controlled by the com- 
pany. He shall have the custody of the corporate seal, and 
shall affix and attest the same when authorized by the 
chairman of the board, president, a vice-president, the 
board of directors or a committee thereof. The board of 
directors or executive committee may appoint one or more 
assistant secretaries who shall have such powers and per- 
form such duties as the board or executive committee may 
direct, and shall perform all the duties of the secretary in 
his absence.’’ 


I, C. O. Johnson, Assistant Secretary of CITIES SERV- 


ICE OIL COMPANY, a Pennsylvania corporation, do 
hereby certify that the above and foregoing is a true and 
correct copy of Section 6 of Article [V—Officers—of said 
corporation. 

C. 0. Jonnson 


——— 


I, C. O. Johnson, Assistant Secretary of CITIES SERV- 
ICE OIL COMPANY, do hereby certify that G. B. Lyon 
has been duly elected to and now holds the office of Assist- 
ant Secretary. 

C. O. JoHNsox 


Dated: June 13, 1957 
(Filed June 14, 1960) 
Motion by Plaintiff for Summary Judgment 


Plaintiff, Cities Service Oil Company, a corporation, 
moves for summary judgment in its favor as follows: 
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1. Permanently enjoining and restraining the defendants 
herein, the Board of: Commissioners of the District. of Co- 
lumbia, being Robert E. McLaughlin, David Karrick, and 
Alvin C. Welling (who is now Engineer Commissioner) and 
Kenneth Back, Assessor for the District of Columbia, from 
restricting or interfering with plaintiff in the importations 
and deliveries of motor fuel in the District of Columbia 
because it does not have a “‘resident general agent’’ as such 
is termed in the Motor Fuel Tax Law of the District of Co- 
lumbia, Section 47-1901 et seq., of the District of Columbia 
Code, 1951 edition. 


2. Adjudging and declaring that Section 47-1903, District 
of Columbia Code, 1951 edition, a portion of the said Motor 
Fuel Tax Law, does not require plaintiff to maintain a resi- 
dent general agent in the District of Columbia as a condi- 
tion of obtaining a license under such Act or Law. 


3. Adjudging and declaring that if such statute is con- 
strued to impose the aforesaid condition of maintaining a 


resident general agent in the District as a prerequisite to 
obtaining such license, such statute is void, unenforcible 
and unconstitutional because such requirement would be 
arbitrary, unreasonable, capricious and unrelated to the 
purposes and requirements of licensing motor fuel distrib- 
utors and collecting motor fuel tax therefrom. 


4, Adjudging and declaring that defendants’ interpreta- 
tion and application of the Motor Fuel Tax Law is. dis- 
criminatory and therefore unconstitutional. 


5, Adjudging and declaring such other relief as plaintiff 
may be entitled to herein. 


For grounds of this motion, plaintiff refers to the mat- 
ters of record herein, including the deposition of John C. 
Ahearn, the affidavit of Kenneth C. Littlefield annexed 
hereto, and the attached Points and Authorities in support 
of plaintiff’s motion for summary judgment. 
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There is no genuine dispute or issue as to any material 
fact and plaintiff is entitled to summary judgment as afore- 
said. 

Kas K. Sprices 
504 Southern Building 
Washington 5, D. C. 
Attorney for Plaintiff 


Of Counsel: 


Grorce H. Cours 
Epwix J. Gorpox 
60 Wall Street 
New York 5, New York 


— 


(Filed June 14, 1960) 


Affidavit in Support of Plaintiff's Motion for 
Summary Judgment 
Grave or New York eee 
County or New York ses 

Kenneth C. Littlefield, being duly sworn, deposes and 
says: 

1. Iam the Tax Manager of the Cities Service Oil Com- 
pany, the above-named plaintiff, and I make this affidavit 
in support of plaintiff’s motion for summary judgment. 
T have personal knowledge of the matters hereinbefore re- 
ferred to. It is my belief that there is no triable issue of 
fact and no defense to plaintiff ’5 cause of action, and that 
the defenses asserted in defendants’ answer have no merit. 


2. This suit was instituted to prevent the defendants 
from restricting or interfering with the plaintiff in the dis- 
tribution and importation of motor fuel subsequent to June 
30, 1957; to demand jadgment that the court order the de- 
fendants to renew plaintiff’s motor fuel importer’s license 
upon payment of the fee and filing of a surety bond; and 
for a declaratory jadgment that plaintiff is not required to 
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maintain a resident general agent in the District of Colum- 
bia under Section 47-1903, D.C. Code 1951. 


3. The defendants, who are the assessor, commissioner 
and the Board of Commissioners of the District of Colum- 
bia charged with the responsibility for administration of 
the aforesaid Act, contend that the aforementioned section 
requires a foreign corporation to have a resident general 
agent in the District as a condition of obtaining a motor 
fuel importer’s license. The argument rests upon that part 
of the Section which states that ‘‘ Application for an im- 
porter’s license shall also contain . . . if a foreign corpora- 
tion, the name of its resident general agent ... ”’. 


4. It is the contention of plaintiff that the quoted portion 
of the section requires that the foreign corporation need 
name a resident general agent in the license application if 
it has one, or, if an agent is required to be named in the 
application, that the agent indicated is one for the service 
of process only. 


5. The Motor Fuel Tax Law imposes no requirement that 
a foreign corporation name or maintain a resident general 
agent in the District of Columbia. The Act merely states 
in Section 47-1903 that, with respect to the filing of the 
application for an importer’s license, if the applicant be a 
foreign corporation it shall name on the application form its 
resident general agent. No other section of the Act refers 
to or places any duty upon the resident general agent, nor 
is the term explained in Section 47-1902, which is the defi- 
nitions section of the Act. 


Neither a domestic corporation, partnership or proprie- 
torship nor a non-resident partnership or proprietorship is 
required to name in the application form its resident gen- 
eral agent as a prerequisite to obtaining an importer’s 
license. As to those entities, the application only calls for 
the name and place of business of the local representative. 
The Statute if construed in accordance with defendants’ 
interpretation would discriminate against a foreign cor- 
poration such as the plaintiff. 
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The discrimination in forcing @ foreign corporation to 
name and maintain a resident general agent in the District 
while the other entities seeking a license need only name 
and maintain a local representative is apparent. It is ob- 
vious that the power and responsibility of a local represen- 
tative is inherently less than that of a resident general 
agent, and undoubtedly implies merely an agent for the 
service of process. 


6. The plaintiff held a motor fuel importer’s. license in 
the District of Columbia continuously from. 1938 to June 31, 
1957. During this period it fully paid and discharged all 
tax liability to the District of Columbia in connection there- 
with and fully complied with all requirements of the Motor 
Fuel Tax Law. 

7. On June 13, 1957 the defendants rejected plaintiff’s 
application for a renewal of its motor fuel importer’s li- 
cense solely on the ground that plaintiff did not set forth 
in its application therefor the name of its resident general 
agent in the District of Columbia. Subsequent to that time, 
plaintiff has made repeated attempts to secure & motor fuel 
importer’s license, but in each instance such request has 
been refused because of its failure to name a resident gen- 
eral agent. 

8. Plaintiff does not have, nor has it had for the past 
twenty years, & resident general agent in the District of 
Columbia. For approximately fifteen years of this time, 
the plaintiff designated itself in response to the question 
on the application for the license to name its resident 
general agent. Obviously a foreign corporation not main- 
taining an office in the District cannot be its own resident 
general agent. Since that time it has had and continues 
to have a limited agent to receive service of process in the 
District of Columbia. 


In its response to the question on the application for a 
motor fuel importer’s license to name its resident general 
agent, the plaintiff stated: 
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‘“‘Nowg. Limited Agent, United States Corporation Co., 
1111 National Press Bldg., Washington, D. C.”’ 


9. The requirement that a foreign corporation name a 
resident general agent in the application for an importer’s 
license bears no reasonable relation to the administration 
of the Act. There is a necessity in such an application that 
the motor fuel importer designate an agent upon whom 
service of process can be issued. This requirement has 
been satisfied by the plaintiff’s designation of its limited 
agent for service of process. 


10. The application for a license as a motor fuel importer 
seeks to accomplish three purposes—first, to identify the 
distributors who are within the purview of the law; second, 
to assure that the tax is paid; and third, to be certain that 
the amount of taxes paid by the importer is correct. 


The identification of the distributors is established in the 
application for license. The assurance that any liability 
for unpaid taxes will be paid is satisfied by the filing of 
surety bonds. Verification as to the accuracy of the taxes 
paid is accomplished by auditing procedures. None of these 
functions require the office of the resident general agent. 
To support this contention, the plaintiff adverts to the con- 
struction that has been applied to the Statute by the de- 
fendants who are charged with the administration of the 
Motor Fuel Tax Law. Defendants’ interpretation of the 
Law supports plaintiff’s position that the requirement in 
the application that a foreign corporation name a resident 
general agent is a meaningless one and that the most the 
section requires is the naming of a limited agent for the 
service of process. 


Certainly if the defendants intended that the designated 
resident general agent have any of the functions described 
above or any other function or power beyond that of acting 
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as agent for service of process, they would have utilized 
the resident general agent in their dealings with the licen- 
sees. The defendants have not done this, but rather have 
ignored the resident general agent and have dealt exclu- 
sively with the officers and employees of the licensee out- 
side the District. 


11. Pretrial examination of the defendants disclosed that 
no license application for a motor fuel importer’s license, 
made by foreign corporations for the years 1953 through 
1958, was signed by a person designated as a resident gen- 
eral agent. This was confirmed in a letter dated February 
4, 1956 from John A. Earnest, attorney for defendants, to 
Kahl K. Spriggs, one of plaintiff’s attorneys in this action. 
In response to Mr. Spriggs’ inquiry as to whether the per- 
sons who signed the applications for motor fuel importer ’s 
licenses were also officers of the foreign corporations, Mr. 
Earnest said: ‘‘In that connection, please be advised that 
for the license years 1953 through 1958, no application for 
a motor fuel importer’s license was signed by a person act- 


ing as ‘“‘resident general agent’’. 


12. Pretrial discovery of the defendants disclosed that 
the monthly tax returns filed by the licensees were neither 
signed nor was payment made by the resident general 
agent, but rather in every instance the return was signed 
by an officer of the company and payment was made from 
the licensee’s office. 


13. It was also disclosed during pretrial examination that 
surety bonds were in all cases signed not by the resident 
general agent, but rather by an officer of the foreign cor- 
poration. 


14. Examination of the defendants elicited the fact that 
defendants in their audits of the licensees conducted such 
audits in most instances outside the District and in no case 
through the office of the resident general agent. When the 
defendants traveled outside the District to audit the licen- 
sees’ books, it was at their own expense. The auditors not 


only went to surrounding cities but traveled to Philadelphia 
and New York City in the cases of Gulf Oil Co., Sinclair 
Refining Co., and Hartor Petroleum Corporation to confirm 
the accuracy of the tax payments. Certainly, if the defend- 
ants thought that the resident general agent had any fune- 
tion or authority beyond that of acting merely as agent for 
service of process, it would have conducted such audits 
through the resident general agent’s office rather than trav- 
eling to locations outside of the District of Columbia. 

15. Pretrial examinations disclosed that the most defend- 
ants can allege with respect to dealing with the resident 
general agent for the years 1953 through 1958 is that, in 
one instance in those years, the deponent vaguely remem- 
bers that he might have had a conversation with the resi- 
dent general agent of one of the licensees rather than with 
officers or employees of the licensees. Aside from that one 
experience, every conversation, communication or negotia- 
tion was had not with the resident general agent but with 
the officers or employees of the licensee outside the District. 
This clear disregard for the so-called resident general agent 
patently establishes that defendants never considered the 
resident general agent designated in the license application 
as having any powers beyond that as acting as a limited 
agent for service of process. The requirement and the of- 
fice have become meaningless. If the defendants thought 
the so-called resident general agent had function or au- 
thority, it would have been more convenient for the defend- 
ants to act through the agent’s office in the District rather 
than dealing with the officers or employees of the licensees 
outside the District. 

16. This conduct by the defendants, in acting through the 
officers and employees of the foreign corporation rather 
than through the resident general agent, clearly indicates 
that the requirement that a foreign corporation designate 
a resident general agent in the application form is not a 
mandatory one, but rather is required only if the foreign 
corporation has a resident general agent; if it does not, a 
limited agent for process is sufficient. Since the Act makes 
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no mention of the powers or duties of the resident generai 
agent but merely states that a foreign corporation name a 
‘‘yesident general agent”’ in the application blank, and since 
the defendants have not desired to provide the resident 
general agent with any function, then plaintiff should not 
be forced to maintain such an agent within the District. 
It is evident that no function in administering the Motor 
Fuel Tax Law requires the office of a resident general 
agent, and to force a foreign corporation to name and main- 
tain such an office is arbitrary, capricious and unrelated to 
the administration of the Act and so construed the statute 
would be invalid and unconstitutional. 

The limited agent appointed by the plaintiff satisfies the 
administrative interpretation of the Act that the licensee 
have an agent within the District upon whom service of 


process could be made. 


17. Pretrial disclosures 
ants in their administration of the 


have also shown that the defend- 
Motor Fuel Tax Law 


have further discriminated against the plaintiff, in that 


they have licensed other forei 


gn corporations as motor fuel 


importers which have named as their resident general 


agents corporations whi 
accept service of process. 


ch merely act as limited agents to 
The following is a list indicat- 


ing the resident general agents designated by certain for- 


indicated periods: 


Date 
1953 thru 1958 


1958 thra 1958 


1953 thru 1958 


1956 and 1957 


1956 and 1957 


Licensee 
The American Oil Co. 


Atlantic Refining Co. 


Crown Central 
Petroleum Corporation 


Diamond Service Co. 


Esso Standard Oil Co. 


eign corporations which were granted licenses during the 


Designated Resident 
General Agent 


Prentiss-Hall Corpo- 
ration Systems, Inc. 

Milton E. Hartley, 
c/o Corporation 

Co. 

Milton E. Hartley, 
c/o Corporation 
Trust Co. 

Corporation Guaranty 
and Trust Co. 

C.T. Corporation 
System 


Date 
1953 thru 1957 
1957 


1954 and 1955 


1956 


1957 


1953 thru 1957 


1953 thru 1957 


1956 and 1957 


1953 thru 1955 


1956 and 1957 


1953 thru 1956 


1957 and 1958 


1958 


1953 thru 1957 


1954 thru 1957 


1956 and 1957 
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Licensee 


Homes Oil Co. 


Mid-Atlantic 
Petroleum Corporation 


Patuxent Oil Co. 


Patuxent Oil Co. 
Patuxent Oil Co. 


Richfield Oil Co. 


Shell Oil Co. 


Sinclair Refining Co. 


Socony Vacuum Oil Co. 


Socony Mobil Oil Co. 


Spur Distributing Co. 


Spur Distributing Co. 


The Texas Company 


Tide Water Associated 


Oil Co. 
Max Waller Co., Ine. 


Warren Petroleum Co. 


Designated Resident 
General Agent 


No Designee 


C.T. Corporation 
System 

Milton E. Hartley, 
c/o Corporation 
Trust Co. 


Corporation Trust 
Co. 


C.T. Corporation 
System 
Milton E. Hartley, 


c/o Corporation 
Trust Co. 


Milton E. Hartley, 
c/o Corporation 
Trust Co. 


C.T. Corporation 
System 


Corporation Trust 
Co. 


C.T. Corporation 
System 


Milton E. Hartley, 
¢/o Corporation 
Trust Co. 


C.T. Corporation 
System 
Prentiss-Hall Corpo- 


ration Systems, 
Inc. 


Corporation Trust 
Co. 


Milton E. Hartley, 
c/o Corporation 
Trust Co. 


C.T. Corporation 
System 
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The defendants’ action in licensing foreign corporations 
as motor fuel importers which have named well-known cor- 
porations whose function is merely to serve as agents to 
receive service of process, while denying a license to the 
plaintiff which named United States Corporation Co. as its 
corporate agent for service of process, is discriminatory, 
arbitrary and capricious. 


18. The defendants sought to enforce the requirement of 
a resident general agent on foreign corporations, and on 
this plaintiff in particular, for the purpose of imposing 
upon them a taxable status under the District of Columbia 
Franchise Law, whereas such foreign corporations might 
otherwise enjoy exempt status under the provisions of Sec- 
tion 47-1551 C.24 (H)(2) of said law. This recent insist- 
ence of defendants that foreign corporations name a resi- 
dent general agent arose in an effort to circumvent the 
Court of Appeals decision in Cities Service Oil Company 
v. District of Columbia, Docket (1958) 103 U.S. App. D.C. 


332, 258 F2d 426, in defendants’ desire to insure that every 
foreign corporation importing motor fuel in the District of 
Columbia pay a franchise tax. Since a franchise tax must 


be paid by any foreign corporation having an agent wi 
the District (Section 47-1551 ¢ (H), D.C. Code 1951), de- 
fendants refused to issue an importer’s license to anyone 
not having such an agent in the District. It is obvious that 
the defendants are attempting to do indirectly what they 
could not do directly—that is, to impose a taxable status 
upon the plaintiff through their interpretation of the licens- 
ing section of the Motor Fuel Tax Law by forcing plaintiff 
to maintain a resident general agent within the District. 


19. This is a case in which summary judgment should be 
granted. There is no question of fact in issue since all of 
the uncontroverted proof offered comes from pretrial ex- 
amination of the defendants. This examination showed 
clearly that, in the years 1953 through 1958, the defendants 
disregarded the office of the resident general agent for 
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every use that could-have been made of the office, dealing 
instead, except in one possible instance, with the officers 
and employees of the licensees. This, coupled with the 
filing of the surety bonds, signing of the application forms 
and signing of the tax returns by the officers of the licen- 
sees instead of by the resident general agent, and the audit- 
ing of the licensee’s books outside the District, demon- 
strates that defendant’s position, which would require the 
plaintiff to name and maintain a resident general agent as 
a prerequisite to the obtaining of an importer’s license is 
arbitrary, unreasonable and discriminatory, and is unre- 
lated to the administration of the Act. A trial of this 
action will produce no other proof than the evidence of the 
foregoing. 


‘Waenrzrore I pray that plaintiff be granted summary 
judgment as sought herein. 


Kewners C, Lrrrierretp 


Sworn to before me this 
1st day of June, 1960. 


Anne M. CuristoPHER 
Anne M. Christopher 
Notary Public, State of New York 
No. 41-5925000 
Qualified in Queens County 
Certificate filed in New York County 
Commission Expires March 30, 1962 


(Filed June 14, 1960) 


Excerpts from Points and Authorities in Support of Plaintiff's 
Motion for Summary Judgment 

In the monthly tax returns required to be filed by the li- 

censees, in the years 1953 through 1957 the tax returns 

were not signed and payment was not made by the resident 

general agent but rather payment was made and the re- 

turns signed by officers or employees from outside the Dis- 
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trict (Ahearn’s deposition—supp. info.). 

In a letter dated February 4, 1956 from John A. Earnest, 
counsel for defendants, to Kahl K. Spriggs, one of the coun- 
sel for plaintiff, in response to an inquiry concerning the 
signature on the application form for an importer’s license, 
Mr. Earnest stated that for the years 1953 through 1958, 
no application for a motor fuel importer’s license was 
signed by a person acting as resident general agent. 


Surety bonds were in all cases signed not by the resident 


general agent but by an officer of the licensee (Ahearn’s 
deposition—supp. infor.). 


—__— 


Filed September 16, 1960 


Order for Substitution of Mark Sullivan. Jr. as Defendant 
Member of Board of Commissioners in Place of David 
B. Karrick 


On motion of the plaintiff and with the consent of 
counsel for defendants it is by the Court this 16th day of 
September, 1960 


Orperep, that Mark Sullivan, Jr., who became on Sep- 
tember 6, 1960 a Commissioner of the District of Columbia, 
be, and he hereby is, substituted as defendant member of 
the Board of Commissioners in the place and stead of 
David B. Karrick. 

/s/ F. Dicxrsson Lerrs 
Judge 


We consent: 


/s/ Kanu K. Spriccs 
Kahl K. Spriggs 
Attorney for Plaintiff 


/s/ Joux A. Earnest 
John A. Earnest 
Assistant Corporation Counsel 
Attorney for Defendants 
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Filed September 16, 1960 


Order to Add or Substitute Frederick J. Clarke as Defendant 
Engineer Commissioner 


On motion of the plaintiff and with the consent of counsel 
for defendants and it appearing that Frederick J. Clarke, 
Colonel, United States Army, is now, and has been since 
August 1, 1960, detailed as Engineer Commissioner of the 
District of Columbia, it is by the Court this 16th day of 
September, 1960 


Orverep, that the said Frederick J. Clarke be, and he 
hereby is, made party hereto as Engineer Commissioner 
member of defendant Board of Commissioners of the 
District of Columbia or substituted as Engineer Commis- 
sioner member of said defendant Board of Commissioners, 


/s/ F. Dickinson Letts 
Judge 
We consent: 


/s/ Kanu K. Srrices 
Kahl K. Spriggs 
Attorney for Plaintiff 


/s/ Joun A. Earnest 
John A. Earnest 
Assistant Corporation Counsel 
Attorney for Defendants 


Deposition of John C. Ahearn 


Washington, D. C., 
Monday, November 24, 1958. 


Deposition of Joun C. Anzarn, called for examination 
by counsel for the Plaintiff, pursuant to notice, at Room 
504, Southern Building, Washington, D. C., beginning 
at 10:30 o’clock am., before Kenneth K. Johnston, a 
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Notary Publie in and for the District of Columbia, when 
were present on behalf of the respective parties: 


For the Plaintiff: 


Gzorce H. Coury, Ese. 
(60 Wall Street, New York City) 


Kanu K. Sprices, Eso. 
(504 Southern Bldg., Washington, D. C.) 


For the Defendants: 


Joun A. Earnest, Esq. 
(Room 317 District Building, Washington, D. C.) 


2 Whereupon— 
John C. Ahearn. 


called for examination by counsel for the Plaintiff, being 
first duly sworn, was examined and testified as follows: 


Examination on behalf of Plaintiff 
By Mr. Colin: 


Q. Will you state your name, please? A. John C. 
Ahearn. 

Q. Mr. Ahearn, you are employed by the District of 
Columbia? A. That is correct. 

Q. In what capacity? A. I am now the Chief of the 
Property Tax Division, since December 12, 1957. 

Q. Did you have anything to do with gasoline importer 
tax prior to February 1958? A. From about February 
1955. 

Q. What was your work in that connection? A. I was 
in charge of the auditing and issuing of licenses and so 
forth. 

Q. Did you have any assignment in connection with 
gasoline importer tax prior to 1955? A. I did not, no, sir. 

Q. Were you with the District of Columbia? A. Wait 
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a minute. Let me take that back. From 1950 
3 to 1955 we issued the licenses, and beginning in 
February 1955 the audit function was transferred 


to us. 

Q. When you say ‘‘we issued the licenses from 1950 to 
1955,”” do you mean the department in which you were 
employed? A. That is correct. 

Q. Can you tell me the names of the companies which 
held gasoline importer licenses for the year 1958? A. No, 
I could not do that. 

Q. Do you mean you would have to consult the records 
of your department to answer that question? A. That 
would be right. 

Q. Do you have with you any records which will enable 
you to answer the question? A. I don’t have them with 
me, no, sir. 

Q. Can you tell me the names of the companies that 
applied for licenses for the year 1958? A. There were 
about thirty of them and I could not possibly remember 
all of them. 

Q. Do you have the applications here with you? A. I 
don’t have any records with me at all, no, sir. 

Q. Neither for 1958 or for any prior year, is that correct? 
A. That is correct. 

Q. Would you produce those records at some later 

4 date on this deposition for the purpose either of 

refreshing your recollection or marking them in 
evidence? 

Mr. Earnest: That is the sort of question that the 
witness is not in a position to answer. You can specify, 
if you would like to, in the record right now what records 
you are referring to, and then after we have considered 
your request, we will give you an answer on it. As you 
well know, at this very moment there is a motion which 
has been filed to quash a subpoena duces tecum which you 
served on a party in this suit, the Defendant back, asking 
for any and all records for the year 1948 through the 
current date. 
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Mr. Colin: Mr. Earnest, we do not want to make some- 
thing difficult out of something that can be handled simply, 
All we want is to get this information, and if the witness 
says that there are about thirty companies and he cannot 
remember them, then we would take them year by year at 


the convenience of the witness. 
By Mr. Colin: 


Q. Tell me the names of as many companies as you can 
remember who hold the importer license for 1958. A. 
That is the period July 1, 1957 to June 30, 1958? Is that 
correct? 

Q. That is all right. A. We will start out with the 
Cities Service, Shell— 

Mr. Earnest: Does Cities Service have a license? 
5 The Witness: I am talking about applications. 


By Mr. Colin: 


Q. Let us take licenses, and we will get to applications 


later. Let us take licenses issued. A. Shell, Esso- 
Standard, Lord Baltimore— 

Q. Lord Baltimore? A. I don’t know whether they file 
it that way or as American Oil Company, maybe. It could 
be either one. 

Texaco or the Texas Company, I think is the way they 
report— 

Mr. Earnest: To save time and record, we will furnish 
you with the names of all licensees who applied for and 
were issued a fuel importer’s license for the fiscal year 
1957. 

Mr. Colin: That is fine, and we would be glad to have it. 

Mr. Earnest: That way we can actually save time and 
save the record. 

Mr. Colin: We are not wasting time because what I 
want to know, after you tell me about them, is what the 
applications for those licenses show. I think there we 
would require the applications. So if you would give me 
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the names of the licensees and the applications, let us say 
starting with this license here, that would be fine. 
Mr. Earnest: Just a minute. We will furnish you 
6 with a list of the names of all fuel importers who 
were issued a license for the current year. Do you 
mean beginning with the past year? 

Mr. Colin: 7/1/57 to June 30, 1958. 

Mr. Earnest: The fiscal year which just ended? 

Mr. Colin: Yes, sir. 

Mr. Earnest: All right. 

Mr. Colin: You will give us a list of the importers and 
the license applications, right? 

Mr. Earnest: Your question is, will I furnish you with 
a copy of the application which was filed by each of these? 

Mr. Colin: Yes. 

Mr. Earnest: I will, if you will tell me what you want 
about it. Are you talking about Item 12 which says 
‘‘Resident General Agent’’? 

Mr. Colin: That is what we have to see about. Off the 
record, Mr. Reporter. 


(Diseussion off the record.) 


Mr. Colin: Back on the record. 

Mr. Earnest: As I have stated off the record, the 
Defendants will also furnish the information contained 
in all applications for the 1957-1958 license year in con- 
nection with questions 8, 9 and 12 of the application, as 

well as the name of the person signing said applica- 
7 tion for each of the applicants. 
Mr. Colin: Very good. That is entirely acceptable. 
May we go off the record again, Mr. Reporter? 


(Diseussion off the record.) 


Mr. Colin: Back on the record. 

Mr. Earnest, as I understand it, you are willing at this 
time to produce like data for the years 1953-1954, 1954- 
1955, 1955-1956 and 1956-1957. Is that agreeable? 
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Mr. Earnest: What we agree to is what is applicable to 
those four years, the three years prior to the date of the 
application for the license which was issued here and 
from that year? 

Mr. Colin: Yes. 

Mr. Earnest: Very well. 

Mr. Colin: Thank you. 

In respect to the bonds which were filed as an accompany- 
ment of the licenses, Mr. Earnest, can we have made 
available the names of the parties executing the bond on 
behalf of each of the several licensees for the same periods? 

Mr. Earnest: Off the record, Mr. Reporter, please. 


(Discussion off the record.) 


Mr. Earnest: Back on the record. 

We will also furnish you the statement concerning the 
signatory to each bond issued to oil importers for 
the same four-year period, so as to identify the 
position oceupied by said signatory. 


Mr. Colin: All right. 
Mr. Earnest: Off the record again. 


(Discussion off the record.) 
Mr. Colin: Back on the record. 
By Mr. Colin: 


Q. Dealing with the same years which have just been 
mentioned, Mr. Ahearn, who effected the audits of the 
several licensees? A. Who did what? 

Q. Who effected the audits. A. I was responsible to 
see that they were done. Was that your question? 

Q. Yes, sir. A. Does that answer it? 

Q. That is a good beginning. How frequently is a 
licensee audited? A. We try to audit them every three 
years, I believe. We get behind sometimes. We only had 
one man, when it was transferred to our office, and at that 
time they were somewhat behind, but we have two men 
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now, and what we want to do is to get them as close to 
a three-year audit as possible. 

Q. You do not have an annual audit? A. I don’t 
9 know whether we will be able to get that or not. 

Q. When you audit at three-year intervals that is 
for the years intervening between the time of the last 
audit and the current audit? A. That is correct. 

Q. Are you able to tell me now of your own knowledge 
where the audits are made for each particular licensee 
during the years which we have been talking about, that 
is from 1953-1954 through to 1957-1958? A. Are you 
asking me for each one of the thirty people? 

Q. Yes. A. I would have to look at some record. 

Q. Do you have a record which will show that? A. I 
can find out from the records where they were made. 

Q. Then, as I understand it, on your audit or on some 
other record in your office, there is an indication as to the 
place where the audit was effected? A. Yes, sir. 

Mr. Colin: Off the record, Mr. Reporter, please. 


(Discussion off the record.) 


Mr. Colin: Let us put that on the record. 
Mr. Earnest: If it is just a general statement that 
audits are conducted elsewhere than in the confines 
10 of the District, that should not be too difficult to 
get. 

Mr. Colin: Let us try to see whether we cannot obtain 
from you a statement where audits are conducted for each 
of the several companies. It may be that they are always 
conducted at the same place, so that you will only have to 
tell us where that place is for each of the several com- 
panies. 

Mr. Earnest: We will attempt to do it that way. 


By Mr. Colin: 


Q. Mr. Ahearn, as I understand it, your auditors are 
named Tripiciano— A. Tripiciano. 
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Q. And who is the other one? A. Davis. 

Q. It is a fact that we have been assuming in this 
colloquy, that many of the audits are made outside the 
District of Columbia? A. Is this on the record? 

Q. Yes. 

Mr. Earnest: We do not question that. 

The Witness: That is correct. 


By Mr. Colin: 


Q. Are any audits made in the District that you know of? 
A. Yes, there are. 
ll Q. Were these two men, Mr. Ahearn, the auditors 
for the years which we have talking about, that is, 
Messrs. Davis and Tripiciano? A. I don’t remember jast 
when Tripiciano came in, but he came in after 1955. 

Q. Was Davis the only auditor before that? A. When 
the function was transferred to my office, Mr. Davis was 
the only regular auditor. I think at times he might have 
had somebody helping him. 


Q. The audits are based on tax returns filed by the 
licensee, are they not, Mr. Ahearn? <A. That is correct. 

Q. Are you able to tell me who prepared and who 
executed the tax returns filed by each of the licensees for 
the years we are talking about? A. No, I could not tell 
you that. 

Mr. Colin: Off the record, Mr. Reporter, please. 


(Discussion off the record.) 


Mr. Earnest: I am not going to commit myself on that. 
I will check into whether or not the Defendants object to 
furnishing the name of the individual signing on behalf of 
each licensee the monthly tax returns required under the 
pertinent statute. 
Mr. Colin: Or the party indicated to have prepared 
same. 
12 Mr. Earnest, if it is disclosed by the return, would 
you also tell us who prepared same and the capacity 
of the signatory? 
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Mr. Earnest: The last request will be considered in 
the same light as the one concerning the names of the 
persons certifying the return. 


By Mr. Colin: 


Q. Mr. Ahearn, do your records indicate who, or from 
what place payment of taxes was transmitted to your 
office? .A. No, I wouldn’t say that they do. 

Q. In other words, if the Shell Oil Company transmits 
payments to you from its New York office for the gasoline 
tax, your records will not show that the remittance 
originated from that place; is that correct? A. The only 
assumption you could make there is that the return came 
from New York, since the check came from New York. 

Q. That assumption being made by you for the reason 
that the return was accompanied by a check, as required 
by law? A. That is right. 

Q. Did the return and the payments come into your 
office? A. They came in but we have had no reason to 

check in the past to see whether the check was made 
13 out at a certain point or not. If the check came 

in and was for the amount of the tax return, we 
would make a bill and send it down to the Treasurer’s 
Office. 

Q. And the place from which the return was transmitted 
would be indicated or suggested by the corporate capacity 
of the signatory to that return? A. I would say so, yes. 

Q. In almost all cases these returns and payments are 
mailed into your office, are they not? A. That is generally 
the case. It is very seldom that one comes in over the 
counter. 

Q. You don’t recall any case where that happened? A. 
I recall a small outfit doing that a couple of years back, 
but I would have to check the record back to know who it 
was. But I think they were late in filing, and we got after 
them on the long distance phone, and they sent a man 
over. 


42 


Q. Is that the only case you remember? A. I don’t 
recall anything else, but I am not saying that others have 
not come in that way, because I don’t recall them. 

Q. That is your recollection? A. Yes. We ask them to 
send them in by registered mail. 

Q. The audits that are made out of the District 
14 of Columbia involve certain travel and certain 
expense on the part of the auditors, do they not? 

A. That is correct. 

Q. Who pays the expense of those audits, that is, the 
travel expense? A. The District of Columbia. 

Q. Have you ever had any conferences with gasoline 
importer licensees in connection with their license status 
or their tax status? 

Mr. Earnest: I object to the question only because it 
seems to me to be rather broad and all-inclusive. Do you 
mean, has he ever talked to anybody about anything of that 
sort? 

Mr. Colin: We will narrow it down. He might say 


‘no’, and then that is it. 

The Witness: I can’t say ‘‘no,?? Let us take the tax 
returns, first. On audits, we discuss them at least one 
time and generally the audit is worked up by the tax 
auditors, and there is an agreement before it is submitted 
as to the facts. As to the licensee, which I think was the 
other part of your question— 


By Mr. Colin: 


Q. Yes, sir. A. The only one I believe I recall talking 
to directly was—no, I’ll have to take that back. 
15 When this question came up first it seems to me a 
couple of companies called me on the telephone but 

I couldn’t tell you now who they were. 

Q. Then am I correct in understanding your testimony 
to be that you have within the years of your experience 
had only one conference or discussion with a licensee 
regarding an audit matter? A. I believe that is right. 
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Q. And you have had no personal conferences or dis- 
cussions regarding license matters other than several 
recent telephone conversations relating to the law question 
contained in this instant litigation? Is that right? A. I 
would have to say ‘‘no.’? The only thing there which 
might change my answer would be talking to Mr. Davis, 
but I don’t recall talking about licensees, other than some 
long distance calls, as I recall it. 

Q. That happened only after this litigation started, and 
it was in connection with the question posed by this litiga- 
tion; is that right? A. That is right. Let me qualify that. 
In a year when somebody might have been a little late 
filing, and it came to the 20th of June, we usually try to 
get them on the phone, but I am discounting that and I am 
talking about the actual license itself. 

Q. That is what I meant. It was a substantive 

question. 
16 I gather, then, that the wheels turn rather 
smoothly, and without difficulty in this whole pro- 
cedure. It is more or less automatic. The license 
applications are filed and licenses issued, and the returns 
and payments are also filed in a more or less automatic 
manner. Is that right? 

Mr. Earnest: Are you posing that as a question or as 
a conclusion? If you want the administrative procedure 
involved, I think we are in a position to tell you what 
happened when Mr. Ahearn was there, at least. 

Mr. Colin: That is the question. 

Mr. Earnest: I think the way you put it, it is nothing 
more than a conclusion, to which you are asking the witness 
to subscribe or not to subscribe. 

Mr. Colin: That is exactly what I am doing. 

Mr. Earnest: Then I do not think the witness should 
be put in that position, and I would object to him answer- 
ing it. If you want him to tell you what goes on, I have 
no objection to his giving you a dissertation. 

Mr. Colin: Off the record, Mr. Reporter, please. 


(Discussion off the record.) 


44 


Mr. Earnest: Back on the record. Read the question, 
Mr. Reporter. 


(Question read.) 


Mr. Earnest: I withdraw my objection. Answer it the 
way you want to, Mr. Ahearn. 
17 The Witness: I would say that, substantially, 
that is correct. 


By Mr. Colin: 


Q. Do you have any licensees who are domestic cor- 
porations or do you have the names of licensees for the 
licenses domesticated in the District of Columbia? A. I 
wouldn’t want to answer that without looking at the record, 
but I think so. 

Q. You think you do? A. Yes, sir. 

Q. Would you be good enough to check that and at our 
next meeting furnish me with that information? A. Yes, 
sir. 

Q. Can you tell me where the members of the domestic 
plants or places of business may be audited? A. Is this 
on the record or off the record? 

Q. Yes, that is a question. A. That is information you 
want submitted the next time? 

Q. Yes. I assume that you cannot tell me now, and you 
would have to check it. Is that right? A. That is right. 

Mr. Colin: Will you work up that material for sub- 
mission when we meet again. 

Mr. Earnest: I have no objection to that. 


18 By Mr. Colin: 


Q. Mr. Ahearn, who was your predecessor in handling 
this licensing and auditing function? A. This is prior to 
1950, and it does not take in the auditing then. The 
auditing prior to 1955 was done by the Accounting Office 
and A. R. Pilkerton was the auditor. Prior to September 1, 
1950 James L. Martin was the Assistant Assessor. 
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Q. Is he still with the District? A. He is retired and 
in California now. 

Mr. Earnest: You are leaving one-half of your question 
| hanging. You said auditing, and he gave the name of 
Pilkerton. 


By Mr. Colin: 


Q. Pilkerton, prior to 1955? A. That is correct. 

| Q. Going back to what date? A. That was originally 
in the Personal Property Tax Section, and I do not know 

| when it was transferred to Pilkerton, and then in 1955 it 

was transferred back to Personal Property. 

Q. Which is yourself? A. Yes, sir. I have an idea that 
it was some time in the 40’s. 

Q. The licensing from 1950 on was with you? 
19 A. That is correct. I think that was always in the 
Personal Property Tax Office. 

Q. And from 1950 on under you? A. That is right. 

Q. And before that under Mr. Martin? A. Before that 
| under Mr. Martin, and prior to that whoever was in Mr. 
Martin’s job, but I do not know who it was. 

Mr. Colin: That is all I have. 

Mr. Earnest: I have no questions except to make one 
statement. 

With respect to the several items which Defendants 
have agreed to produce, if the records are available I want 
to state as counsel for the Defendant that this will be 
done if the Board of Commissioners and Mr. Back, who 
are not present, do not object to the furnishing of said 
information. 

Mr. Colin: How about an adjourned date on this deposi- 
tion for the purpose of furnishing the data which you are 
going to look up? 

Mr. Earnest: Let us tentatively set it up for December 
4th, at 10:30. 
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Mr. Colin: It being understood, of course, that Mr. 
Ahearn will attend at that time. 


(Thereupon the deposition in the above-entitled matter 
was adjourned until 10 -30 o’clock a.m., December 4, 1958.) 


—_———— 


(Filed October 3, 1960) 
Order 


This matter came on for hearing on plaintiff’s motion 
for summary judgment and on defendant’s cross-motion 
for summary judgment. Upon consideration of the 
respective motions, of the points and authorities in support 
of and in opposition thereto, and of oral argument by 
counsel for all parties in open court, it is by the court, 
this 3rd day of October, 1960 


Oxperep: That the plaintiff’s motion for summary 
judgment be, and the same is, hereby denied, and it is 


Fourrner Orverep: That the cross-motion of the defend- 
ants Robert E. McLaughlin, Mark Sullivan, Jr., Frederick 
J. Clarke, and Kenneth A. Back for summary judgment in 
their favor against the plaintiff be, and the same is, hereby 
granted, and the complaint is hereby dismissed. 


/s/ ALEXANDER Hotrzorr 
Judge 
Submitted by: 


/s/ Joun A. EARNEST 
John A. Earnest 
Assistant Corporation Counsel, D. C. 


No Objection: 


/s/ Kamu K. Srrices 
Kahl K. Spriggs 
Attorney for Plaintiff 
Southern Building 
Washington, D. C. 
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(Filed October 6, 1960) 
Notice of Appeal 


Notice is hereby given this 6th day of October, 1960, that 
| plaintiff, Cities Service Oil Company, a corporation, hereby 
' appeals to the United States Court of Appeals for the 
: District of Columbia from the judgment of this Court 
| entered on the 3rd day of October, 1960 in favor of defend- 
: ants against said Cities Service Oil Company. 


/s/ Kanu K. Sprices 
Attorney for Plaintiff 


Assistant Corporation Counsel, D. C. 
Attorney for Defendants 


Filed June 26, 1957 
Affidavit of John C. Ahearn 
Districr or CoLuMBIA, ss: 


John C. Ahearn, being duly sworn, on oath, deposes and 
says: 


' (1) My name is John C. Ahearn and I am an Assistant 

Assessor of the District of Columbia. I have in my charge 
: the official records, correspondence, and regulations per- 
| taining to the application and licensure of the Cities Serv- 
ice Oil Company, plaintiff herein, for a motor vehicle fuel 
importer’s license pursuant to Section 47-1901, et seq., and 
made and kept in the regular course of business. I have 
; examined said records and compared therewith the below- 
listed documents, which are attached hereto marked Ex- 
| hibits A through D, and made a part hereof by reference, 
and know them to be true copies of said official records of 
the District of Columbia and kept in the regular course of 
' business. With respect to Exhibit E of this Affidavit, on 
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information and belief aver that said Exhibit is a trae copy 
of Article 26, Police Regulations, Dp. C. 

A. Copy of letter dated May 9, 1957, from Juliette L. 
Furr, Chief Clerk, Board of Personal Tax Appraisers, to 
plaintiff herein. 

B. Copy of letter dated June 6, 1957, from Juliette L. 
Farr, Chief Clerk, Board of Personal Tax Appraisers, to 
plaintiff herein. 

C. Copy of letter dated June 11, 1957, from Juliette L. 
Furr, Chief Clerk, Board of Personal Tax Appraisers, to 
plaintiff herein. 

D. Copy of letter dated June 13, 1957, from Juliette L. 
Furr, Chief Clerk, Board of Personal Tax Appraisers, to 
plaintiff herein. 

BE. Article 26, District of Columbia Police Regulations. 

(2) Ihave examined the records of this office relative to 


application and licensure of the Cities Service Oil Com- 
pany, plaintiff herein, for a motor vehicle fuel importer’s 
license and such records show the following: 


The plaintiff, herein, has been operating as licensed 
jmporter of motor vehicle fuel for approximately twenty 
years in contemplation of and in accordance with the 
provisions of the Act of Congress of April 22, 1924, as 
amended, (Sec. AT-1901, et seq. D. C. Code, 1951), and 
the regulations of of the Commissioners of the District of 
Columbia promulgated thereunder. Plaintiff’s applications 
as filed were administrativ’ to meet the 
requirements of Section 47 . C. 1951, and 
named a resident general agent in the District of Columbia. 
The last application filed by plaintiff, designating resident 
general agent, was license under 
which it is now operating. denial 
of its claim for a franchise tax refund, filed on 
1956, for the year 1952, and on January 6, 1956, for the year 
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1953, was argued in the District of Columbia Tax Court, 
that plaintiff questioned the necessity for so naming @ 
resident general agent in the District of Columbia. 


Joun C. AHEARN 
John C. Ahearn 


Subseribed and sworn to before me this 26th day of 
June, 1957. 
Apam A, GIEBEL 
Notary Public, D. C. 


My Commission expires: August 31, 1959 


Filed June 26, 1957 
EXHIBIT E 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICE 
WASHINGTON 5, D. ©. 


June 25, 1957 


I hereby certify that the following is a true and correct 
copy of Article 26 of the Police Regulations for the District 
of Columbia in effect on December 2, 1942: 


ARTICLE 26 
MOTOR VEHICLE FUEL TAX 


Section 1. Every licensed importer of motor vehicle fuel 
into the District of Columbia shall keep permanent books 
showing purchases, transfers, sales, or other dispositions, 
and uses of motor vehicle fuel, including bookkeeping 
record of daily opening and closing inventories of motor 
vehicle fuel subject to the provisions of the Act of April 23, 
1924 (43 Stat. 106), as amended. All such bookkeeping 
records of purchases shall be supported by invoices or 
other shipping data, and all sales, transfers, or other 


50 


dispositions, shall be supported by delivery tickets and a 
monthly record by customers, except in cases of retail sales. 
All accounting records shall be maintained in such a way 
as to be readily reconciled with the monthly return filed 
with the Assessor. Such books and other accounting 
records shall be available for audit and inspection by the 
office of the Assessor of the District of Columbia at usual 
business hours. 


Sec, 2. Every licensed importer shall designate a local 
repreesntative and maintain a local office or place of busi- 
ness within the District of Columbia, and every change of 
address shall be reported within 10 days of such change 
to the Assessor of the District of Columbia. 


Sec. 3. Where motor vehicle fuel is resold or transferred 
by the licensed importer into other jurisdictions, official 
copies of delivery tickets or sales invoices shall be kept 
in the local office. Records of sales directly to an agency 
of the U. S. Government or District of Columbia Govern- 


ment shall be maintained by the local office. Exemption 
certificates furnished retailer at the time of sale, when 
properly executed shall be accepted by the importer and 
be attached to its monthly returns to the Assessor. 


Sec. 4. Effective January 1, 1943 and thereafter, a 
permanent record shall be maintained for one year by the 
retailer of daily gross purchases, gross sales, and book- 
keeping inventory. All records of the retailers shall be 
subject to inspection during usual business hours of the 
day by the Assessor or his representatives. 


Sec. 5. Every tank wagon, truck trailer, or motor vehicle 
bearing or containing motor vehicle fuel, kerosene, motor 
oil, or other petroleum products, for delivery in or through 
the District of Columbia, shall, have printed or painted 
thereon, in letters not less than 4 inches high, in a con- 
spicuous place on the sales of each such tank wagon, truck, 
trailer, or vehicle, the name and address of the owner or 
owners of said vehicle or vehicles. 
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Sec. 6. Every operator or other person in charge of 
every such tank wagon, truck, trailer, or vehicle shall have 
in his possession at the time of delivery or deliveries a true 
legible invoice or ticket showing in liquid measure the 
gallonage of each such motor fuel, kerosene, motor oil, or 
other petroleum product, together with the name and 
address of the owner of such motor fuel, kerosene, motor 
oil, or other petroleum product. 


See. 7. Upon demand of any member of the Metropolitan 
Police Force, the Assessor of the District of Columbia or 
his representatives, on the person in charge of any such 
tank wagon, trailer, truck or other vehicle, or the operator 
or driver thereof, he shall exhibit the invoice or ticket 
herein required, for inspection. 


Sec. 8. Any importer or distributor, retail dealer, in- 
dividual, firm, partnership, corporation or association 
violating any of the provisions of these regulations shall, 
upon conviction thereof, be punished by a fine of not more 


than $300.00. 
Sec. 9. These regulations shall become effective Decem- 
ber 2, 1942, except as provided in Section 4. 


Illegible Signature 
Secretary, 
Board of Commissioners, D. C. 
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THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 1475-57 
Crrms Service Om Company 
Vv. 
McLavGHuin, ET AL. 


September 29, 1960 
Washington, D. C. 


The above-entitled matter came on for hearing on motion 
before the HonorsBLe ALEXANDER Hourzorr, a United 
States District Judge at 11:30 a.m. 


APPEARANCES : 
For the Plaintiff: 
Kant K. Sprices, Esquire 


For the Defendants: 
Jomy A. Exyest, Esquire 


2 PROCEEDINGS 


The Deputy Clerk: Cities Service Oil Company versus 
McLaughlin, et al. 

Mr. Spriggs: Your Honor, please, may I present Mr. 
George H. Colin of New York City, a Member of the Bar 
of the Court of Appeals of the State of New York. I move 
his admission for this cause and ask that he be permitted 
to present the plaintiff’s motion for summary judgment in 
this case. 

The Court: Mr. Colin, you may be admitted pro hac vice. 

Mr. Colin: Thank you, sir. 

* * s * * 

The Court: The only matter for me to decide is how 
the statute should be construed and I do not see anything 
else in this case. 
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I think I have been helped by the argument of both of 
you gentlemen a great deal because it has been made clear 
to me that the only issue in this case is this question of 
how the statute should be construed. 

This is an action brought by Cities Service Oil Company, 
a foreign corporation, which among other things, ships 
and sells motor fuel into the District of Columbia, for a 
mandatory injunction against the Commissioners of the 
District of Columbia, to require them to issue to the 

plaintiff a District of Columbia new motor fuel im- 
3 port license for the year commencing July 1, 1957. 

The right to such a license is governed by statute. 
The District of Columbia Code, Title 47, Section 1903. 
This statute provides in effect, that no person shall bring 
into the District of Columbia or produce or refine or 
compound in the District, any motor vehicle fuel to be 
used by him or to be sold and delivered in the District of 
Columbia, and no person shall engage in the business of 
importer of motor vehicle fuels in the District of Columbia, 
unless he holds a license by the Commissioners authorizing 
him to do so. 

In other words, the business of bringing motor vehicle 
fuel into the District of Columbia, as well as the production 
of such fuel in the District of Columbia, is placed under a 
license system. 

The statute further provides that the application for 
such a license shall contain certain items. One of the items 
is that if the applicant is a foreign corporation it shall 
contain ‘‘the name of its resident general agent.’’ In an 
attempted compliance with the requirements of this 
statute, the applicant, that is the plaintiff in this case, 
answers the question as follows: ‘‘Question 12: If foreign 
corporation, name, and address of resident general agent 
in the District of Columbia. Answer: None. Limited 
Agent, United States Corporation Company, 1111 National 
Press Building, D. C.’’ 
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The Commissioners declined to grant a license on the 
basis of this application on the ground that it failed 
to give the name and address of a resident general 
agent. 

It is argued by counsel for the plaintiff that the statutory 
provision which requires a foreign corporation in its 
application to state the name of its resident general agent 
should be construed as though it read “‘the name of its 
resident general agent, if any.”? The Corporation Counsel 
urges that this provision should be interpreted as requir- 
ing the appointment or designation of a resident general 
agent, as & prerequisite to receiving the necessary license. 

Tt is true that perhaps the statute might be somewhat 
clearer and is perhaps somewhat inartisticallly drawn. 
Every statute, however, must receive a sensible and a 
reasonable construction. It seems clear to the Court that 
what Congress must have intended by this provision is 
that in order to transact business in this District, involving 
the importation into the District of motor vehicle fuel and 
the like, a foreign corporation must designate a resident 
general agent here and in the application give the name 
of that resident general agent. 

No particular object would be served by stating that if 
the foreign corporation has such an agent, the foreign 
corporation must give his name. 

In view of these considerations the Court construes the 
statute as meaning that it is a prerequisite to engaging in 

the business defined in the statute in the District of 
5 Columbia, a foreign corporation must first state the 

name of that agent. Obviously, so construed there 
has been no compliance with the statutory requirement 
because the question requiring the name and address of 
the resident general agent was in this instance answered 
“none,”’ and then the name of an agent was given who is 
expressly designated as @ limited agent. Manifestly, this 
does not comply with the statute as construed by this Court. 
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It is urged that if so construed the statute is unconstitu- 
tional. There has been no request for the convening of 
a three-judge statutory court and a court consisting of a 
single judge is not empowered to grant an injunction based 
on an alleged unconstitutionality of the statute. Counsel 
has, however, requested orally that a declaratory judgment 
be rendered on the constitutional question. An action for 
a declaratory judgment does not require the convening of 
a three-judge statutory court even if a constitutional 
question is involved. This was held by the Supreme Court 
at the last term. 

The only objection advanced by counsel on the con- 
stitutionality of the statute is that the requirement is 
arbitrary, unreasonable, and unnecessary. The Court is 
of the opinion that these adjectives do not constitute a 
basis on which to predicate a declaration that the statute 

is unconstitutional. No specific constitutional pro- 
6 vision which it is claimed has been transgressed, is 

named by counsel. Moreover, the Court can clearly 
see the connection between the requirement here involved 
and the granting of the license applied for. The matter 
is entirely within the legislative discretion. 

In light of all these considerations just discussed, the 
Court will deny plaintiff’s motion and grant the defend- 
ant’s motion for summary judgment. 

The Court wishes to express its gratitude to both counsel 
for a very able and clear presentation of the issues which 
are at variance, which have been very helpful to the Court. 

Mr. Colin: Your Honor, may I ask that you be good 
enough to continue the stay against interference with the 
plaintiff’s operations pending the prosecution of the appeal 
which we intend to take? 

The Court: Is there a stay? 

Mr. Colin: We have an injunction in effect from the 
Court of Appeals, Your Honor, permitting— 

The Court: A preliminary injunction? 
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Mr. Colin: —yes, sir, permitting us to operate and I 
think it would be appropriate and fair, particularly con- 
sidering the responsibilities— 

The Court: Well, what do you say about that Mr. 
Ernest? 

Mr. Emest: Your Honor, we have been under restraint 

so long in this case that I will not object to a con- 

vi tinuation of this. In other words, I won’t object. 

The Court: I will let the injunction be continued 

during the pendency of any appeal that might be taken 

provided the appeal is promptly noted and diligently and 
expeditiously prosecuted. 

Mr. Colin: Thank you very much, Your Honor. 

The Court: Now counsel may prepare appropriate 
orders. In preparing orders I want the stay in a separate 
order. I do not want it included in an order disposing of 
these motions. 

I want to inquire of counsel, has there been a substitu- 
tion of defendants here because the Commissioners have 
changed? 

Mr. Colin: Yes, Your Honor, as to one Commissioner we 
consented to both substitutions. One is not actually to be 
made inasmuch as only two Commissioners were in this 
case. 

The Court: Well now I notice that Commissioner Parker 
has been substituted and I think you ought to substitute 
Commissioner Sullivan. 

Mr. Colin: He has been. 

The Court: You know the reason I am calling your 
attention to this matter is that so often counsel overlook 
that requirement, which is a technical one, and there is 
six months limitation on such substitution and I have had 
occasion to dismiss actions for failing to make substitution 

in due time. That has always gone against my grain 
8 because I think it results in an injustice. But the 
Rule, that is Rule 25 of the Federal Rules of Civil 
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Procedure, is mandatory and the Supreme Court has held 
if it is not complied with the action will be dismissed. 

Mr. Colin: I think there ought to be a continuity of 
defendant statute in the case of the Commissioners of the 
District. 

The Court: The former advisory committee on the 
Federal Rules of Procedure recommended to the Court 
several years ago, an amendment to the Rule which would 
have done away with the six months limitation, but no 
action on that recommendation was taken. 
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ROBERT E. McLAUGHLIN, et al., 
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APPELLEES' STATEMENT OF QUESTION PRESENTED 


In the opinion of appellees, the question presented is: 
Was not appellant, as a condition precedent to the approval of its 
application for a motor-vehicle fuel importer's license, required to designate 


a resident general agent and state in the application the name and address of 


such resident general agent? 
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UNITED STATES COURT OF APPEAL 
For The District Of Columbia Circuit 


No. 16,065 


CITIES SERVICE OIL COMPANY, Appellant, 
Vv. 


ROBERT E. McLAUGHLIN, ET AL., Appellees 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 
Under authority of a license issued annually by the District of Columbia 
pursuant to Section 3 of the Motor Vehicle Fuel Tax Act, as amended 
(§ 47-1903, D. C. Code, 1951), appellant, a foreign corporation, has, for 
approximately twenty years, engaged in the importation of motor-vehicle 
fuel into the District (J. A. 48). 
Because, in its application for a motor-vehicle fuel importer's 
license for the year commencing July 1, 1957, appellant failed to state the 


name of a resident general agent, its application for such license was denied 


(J.A. 8-16). 


Appellant thereupon filed a complaint for injunctive and declaratory 
relief alleging, among other things, that it does not have, andhas atno time had, 
a resident general agent in the District of Columbia, and that there is no re- 
quirement of law that a foreign corporation have a resident general agent 
as a condition precedent to the issuance to it of a motor-vehicle fuel importer's 
license. The specific relief sought was that appellees be restrained pendente 
lite and permanently from interfering with appellant's importation and dis- 
tribution of motor-vehicle fuel in the District of Columbia and that the court 
adjudge and declare appellant to be entitled to renewal of its motor-vehicle 
fuel importer's license upon compliance with the fee and surety bond require- 
ments (J. A. 5-6). 

Prior to making its application for a motor-vehicle fuel importer's 
license for the year 1957, appellant had for more than twenty years, on 
successive applications for such licenses, designated itself as its own resident 
general agent (J.A. 24, 48). 

Upon consideration of appellant's motion for preliminary. injunction, 


the court below dismissed the complaint and, on appeal to this Court, the 


judgment was affirmed (Appeal No. 13,990, decided May 29, 1958). There- 


after, by order entered September 10, 1958, this Court vacated the opinion 
and judgment entered May 29, 1958. This Court then: 


"FURTHER ORDERED * * * that the order of the 
District Court dismissing the complaint be, and it is 


hereby, vacated and that this case be, and it is 
hereby, remanded to the District Court with di- 
rections to * * * decide whether appellant must 
have a general agent in the District of Columbia 
in order to qualify for a license." 

Thereafter appellees answered the complaint (J. A. 6-8) and, after 
discovery procedures (J. A. 33-46), appellant moved, with the|supporting 
affidavit of Kenneth C. Littlefield, for summary judgment (J. A. 20,31). 

Upon consideration of appellant's motion for summary judgment and 
the cross-motion of appellees for summary judgment, the court below de- 


termined that appellant was required by the provisions of § 47-1903 to 


designate a resident general agent (J. A. 52-57). The court then entered 


an order denying appellant's motion for summary judgment and granting 
appellees’ cross-motion for summary judgment (J. A. 46). This appeal 


followed (J. A. 47). 


STATUTES INVOLVED 
In addition to the portions of District of Columbia Code, 1951, 
set forth at pages 4 and 5 of appellant's brief, the following provisions of 
such Code are involved: 
MOTOR FUEL TAX 
Section 47-1902. Definitions. 
"(c) The term ‘importer’ means any person 


who brings into, or who produces, refines, manu- 
factures, or compounds, in the District of Columbi 


motor-vehicle fuel to be used by him or to be sold * * *. 


Section 47-1904. To render monthly report to assessor 
of amount of fuel sold. 


"Each importer engaged in the District of Columbia 
in the sale or other disposition or use of motor~vehicle 
fuel shall render to the assessor of the District of 
Columbia, on or before the twenty-fifth day of each 
calendar month, on forms prescribed, prepared, and 
furnished by the said assessor, a sworn report of the 
total number of gallons of motor-vehicle fuel within the 
District of Columbia sold or otherwise disposed of by 
such importer ***. Such report shall be sworn to 
* * * by the resident general agent, or attorney in fact, 
or by a chief accountant or officer in case of a foreign 
corporation * *"*, (Apr. 23, 1924, 43 Stat. 107, ch. 131, 
§4; Dec. 26, 1941, 55 Stat. 871, ch. 635, § 2). 


Section 47-1905. Invoices to be rendered by importers 


to all purchasers except in cases of 
re sales. 


“Invoices shall be rendered by importers and dis- 
tributors to all purchasers from them of motor-vehicle 
fuel within the District of Columbia except in case of 
retail sales. Said invoices shall contain a statement, 
printed thereon in a conspicuous place, that the liability 
to the District of Columbia for the tax herein imposed 
has been assumed by a licensed importer named in said 
statement and that the importer has paid the tax or will 
pay it on or before the twenty-fifth day of the calendar 
month next succeeding the purchase. (Apr. 23, 1924, 
43 Stat. 107, ch. 131, §5; Aug. 17, 1937, 50 Stat. 676, 
ch. 690, title I, § 4; Dec. 26, 1941, 55 Stat. 871, 
ch. 635, § 2). 


Section 47-1907. Importer's records of transactio 
subject to inspection of assessor and 


collector. 


"The records of all purchases, receipts, sales) other 
dispositions, and uses of motor-vehicle fuel of every 
importer, distributor, or dealer shall, at all times |during 
the business hours of the day, be subject to inspection 
by the assessor and the collector of taxes of the District 
of Columbia, or by their duly authorized agents or by any 
other agent duly authorized by the Commissioners to make 
such inspection. (Apr. 23, 1924, 43 Stat. 107, ch. 131, 
§ 7; Aug. 17, 1937, 50 Stat. 676, ch. 690, title III, § 5). 


Section 47-1911. Violations--Penalty. 


"Any person violating any provision of sections| 47- 
1903 to 47-1906 inclusive, or section 47-1908, or refus- 
ing or obstructing inspection under section 47-1907, or 
falsely making any statement or report required by 
sections 47-1901 to 47-1916, shall be deemed guilty of 
a misdemeanor and upon conviction thereof shall be 
punished by a fine of not less than $50 nor more than $500 
or by imprisonment for not more than one year, or by 
both such fine and imprisonment. (Apr. 23, 1924, 43Stat. 
108, ch. 131, § 11; Aug. 17, 1937, 50 Stat. 676, ch. 690, 
title II, § 7.) 


Section 47-1916. Commissioners to make necessary 
regulations. 


"The commissioners may make such regulations as 
in their judgment are necessary for the administration of 
this chapter and may affix thereto such fines and penalties 
as in their judgment are necessary to enforce such regu- 
lations (in cases in which a penalty is not otherwise 
Peebina by law). (Apr. 23, 1924, 43 Stat. 110, ch. 131, 
§ 18.)" 


SUMMARY OF THE ARGUMENT 
Because, in its application for a motor-vehicle fuel, importer's 
license, appellant did not designate a resident general agent and state the 
name and address of such resident general agent, its application was 
properly denied. Under the circumstances, appellant was not entitled to 


the declaratory or injunctive relief which it sought. 


ARGUMENT 
I 


Because, in its application for a Motor Fuel 


Importers license, appellant refused to_ 
esignate a resident general agent, its 
application was properly denied. 
The importation of motor-vehicle fuel into the District of Columbia 


is controlled by the Motor Fuel Tax Act, as amended August 17, 1937, 
50 Stat. 678, § 47-1901 et seq., D. C. Code, 1951. By § 47-1903, it is 
provided: 


"(a) No person shall bring into * * * the District 
of Columbia motor-vehicle fuel to be * * * sold * * * 
and no person shall engage in the business of importer 
of motor-vehicle fuels in the District of Columbia unless 
such person is the holder of an unrevoked license ee 
issued by the commissioners. The application for such 
license shall contain (1) the name of the applicant; 
(2) * * * the name and place of business of the local 
representative: * * * and (5) any other information re- 
quired under regulations promulgated by the commissioners 


of the District. of Columbia. In case the applicant is 
a corporation, the application shall also contain the 
corporate name ** * and, ifa foreign corporation, 
the name of its resident general agent ***. Suc 
application shall be signed and sworn to * * * by the 
president and secretary of the corporation, or by its 
manager or resident general agent, if owned by a 
corporation * * *," [Emphasis supplied. ] 


For a period of approximately twenty years prior to the ;commence- 


ment of this action, appellant, a foreign corporation, engaged in the business 


of importing motor-vehicle fuel into the District under a license issued 
annually by appellees pursuant to § 47-1903 quoted above. 
In its application for a motor fuel importer's license for the year 
1957 (J. A. 14-15), appellant, in response to question numbered 12, which 
reads, "If foreign corporation, name and address of resident general agent 
in District of Columbia," answered "None. Limited Agent: | United States 
Corporation Co., 1111 National Press Bldg., Washington, D. C." (J.A. 15). 
It. was because appellant did not, in its application, designate a 
resident general agent, and thereafter, upon request of the licensing authority, 
refused to do so, that its application for such license was denied (J. A. 8-9, 
10-13, 15). 
Appellant contends first and principally that § 47-1903, |supra, does 
not require that, as a condition precedent to the issuance of a motor fuel 


importer's license, a foreign corporation have a resident general agent. 


Appellant says that all that is required in this connection by § 47-1903 is that 
a foreign corporation name a.resident general agent if. it has one. 

But, as pointed out by the court below, the statute must be given a 
sensible and reasonable construction and that, when 80 eualteied: an in- 
tention of the Congress 4s disclosed that any foreign corporation engaged in 
the importation into the District of motor-vehicle fuel must designate a 
resident general agent and state, in the application for a license, his name and 
address (J. A. 54). 

Appellant says, ‘however, that "nowhere else in the entire chapter 
of statutes relating to the motor fuel tax are the words . ‘resident general 
agent’ so much as mentioned, nor is there anywhere in the statute an ex- 
pression or even intimation of what function a resident general agent would 
perform.” What is made crystal clear by this assertion is that appellant 
has not apprehended the provisions of §§ 47-1904 and 47-1907 of the statute 


(supra, pp. 4, 5), nor'has it apprehended the provisions of Article 26 of the 


Police Regulations for the District of Columbia (J.A. 49-51). 


It is not an unusual statutory requirement that a foreign corporation 
designate a resident general agent. In fact, apart from exacting surrender 
of rights derived from the Constitution, the Congress could have, in its 


wisdom, imposed more stringent conditions precedent (23 Am. Jur., - 


"Foreign Corporations," - $§ 235-236). Although the term "resident 
general agent" is not defined in the statute, the term is nevertheless suscep- 
tible of precise definition. Such an agent is one authorized to act for his 


principal in all matters concerning the particular business or employment. 


See Words and Phrases, pp.166-171. In 23 Am. Jur. - "Foreign Corpo- 


rations" - § 546, p. 555, where it is said thata "general agen " for purposes 
of a statute concerned with foreign corporations is "one who is authorized to 
transact the business of the principal at a particular place or of a particular 
kind generally." It is said also: 
"§ 547, A resident agent means an agent residing 
either permanently or temporarily for the purpose of his 
agency, and does not embrace a mere transient agency." 
For the purposes of § 47-1903, supra, a "resident general agent" 
is, therefore, one resident in the District of Columbia with authority to act 
for his principal in all matters pertaining to the business of importing motor- 
vehicle fuel oil into the District of Columbia. 
And what matterspertaining to the business of importing motor-vehicle 
fuel into the District require the concern and attention of.a "resident general 
agent" or some corporate officer with comparable authority? | Perhaps the 
most important matters are those with which §§ 47-1904 and 47-1907, supra, 


are concerned. In the latter section it is provided: 


“The records of all purchases, receipts, sales, other 
dispositions, and uses of motor-vehicle fuel of every 
importer, distributor, or dealer shall, at all times during 
the business hours of the day, be subject to inspection by 
the assessor and the collector of taxes of the District of 
Columbia, or by their duly authorized agents or by any 
other agent duly authorized by the Commissioners to make 
such inspection. (Apr. 23, 1924, 43 Stat. 107, ch. 131, 

§ 7; Aug. 17, 1937, 50 Stat. 676, ch. 690, title I, § 5.)" 


The public interest is inextricably involved in the importation into the 


District of Columbia of the highly volatile and inflammable fluid which is 
\ 


motor-vehicle fuel. It must have been in recognition of this fact that the 
Commissioners promulgated, pursuant to § 47-1916, supra, Article 26 of 
the Police Regulations, which governs substantially every aspect of the 
business of importing motor-vehicle fuel into the District of Columbia 
(3.4. 49-51). A casual reading of the regulations is sufficient to disclose 
that, without a resident general agent or some other person of comparable 
authority, compliance with and enforcement of its provisions and the pro- 
visions of § 47-1907 would be very difficult, if not impossible. 

The Congress could not have intended, as suggested by appellant, 
that the records of motor-vehicle fuel transactions in the District, referred 
to in § 47-1907, supra; and in Article 26 of the Police Regulations (J. A. 49- 
51), should be maintained outside its territorial limits. Unless such 
records are constantly available in the District of Columbia for inspection, 


one of the most important purposes of the Act would be defeated. Certainly, 


the Congress could not have intended that the Assessor and the|Collector of 
Taxes of the District of Columbia (now the D. C. Treasurer), or their 
authorized agents, should be required to travel, whether to Virginia or to 
Texas, to New Jersey or to California, in order to inspect the records of 
motor-vehicle fuel importations and other transactions incident thereto of a 
foreign corporation in the District of Columbia. 
There is, of course, a well-recognized presumption against any con- 
struction of a statute which will render it ineffective or produce an absurd 


result. See: National Homeopathic Hospital Association of the District of 
Columbia v. Britton, 79 U. S. App. D. C. 309, 147 F. 2d 561, |cert. den. 


325 U. S. 857; Yankee Network v. Federal Communications Commission, 
71 App. D. C. 11, 107 F.2d 212. See also: Colgate Palmolive Peet Co. 


v. District of Columbia, 71 App. D. C. 324, 110 F.2d 264. 


I 
Under no theory is appellant entitled to the 
declaratory and injunctive relief which was 
denied it by the court below. 
In its complaint (J. A. 4) and again in the affidavit of its ''Tax 
Manager" (J. A. 22, 24, 31) filed in support of its motion for summary 


judgment, appellant declared that it "* * * does not have, nor has it had 


for the past twenty years, a resident general agent in the District of Columbia 


(J. A. 24). What appears from the record, in this connection, is that 
appellant: 


"* * * has been operating as a licensed importer 
of motor vehicle fuel for approximately twenty years 
in contemplation of and in accordance with the pro- 
visions of the Act of Congress of April 22, 1924, as 
amended, (Sec. 47-1901, et seq., D. C. Code, 1951), 
and the regulations of the Commissioners of the 
District of Columbia promulgated thereunder. [Its] 
applications as filed were administratively determined 
to meet the requirements of Section 47-1903, D. C. Code, 
1951, and named a resident general agent in the District 
of Columbia. The last application filed by [appellant], 
designating resident general agent, was in connection 
with the license under which it is now operating. * * *" 
(J. A. 48.) 


Appellant contends, however, that appellees are bound by a "long- 
time"? administrative interpretation of § 47-1903 under which its applications 
and those of other oil companies were approved upon the designation of an 
agent for the acceptance of service, rather than a resident general agent. 

A short answer to this contention is that, as clearly appears from the record, 
appellant and each of the oil companies listed at page 16 of appellant's brief 
appear to have designated a "resident general agent” in the indicated periods 
(J. A. 48). In any event, even though appellant, by filing inaccurate and 


misleading applications, may have been able to avoid compliance with 


§ 47-1903, supra, it cannot be seriously contended that it has thereby ac- 


quired a vested right to continue to avoid compliance with the law. See and 


compare: National Hospital Service Society v. Jordan, 76 U. 
26, 128 F.2d 460. 


Appellant says at page 17 of its brief that the denial of 


for a motor-vehicle fuel importer's license '* * * represents 


S. App. D. C. 


its application 


an effort to 


deny to it the exemption from District of Columbia Corporate Franchise 


Tax which was accorded appellant by a decision of the Tax Court of the 


District of Columbia * * ** and which was affirmed by this Court in Cities 


Service Oil Company v. District of Columbia (May 29, 1958), 


D. C. 332, 238 F.2d 426. Appellant says further that: 


1% * * It wag only after the adjudication of 
appellant's exemption from franchise tax that the 
appellees refused an importer's license to Cities 


Service unless it named a ‘resident general agent’ 


eK OK 


103 U. S. App. 


Interestingly enough, just the contrary of these assertions appears 


from the affidavit of John C. Ahearn (J. A. 47-49) where it is 


mk * * It was not until after denial of its claim 
for a franchise tax refund, filed on January 4, 1956, 


for the year 1952, and on January 6, 1956, for the 
year 1953, was argued in the District of Columbia 


said: 


Tax Court, that plaintiff questioned the necessity for 


so naming a resident general agent in the District 
Columbia " (J. A. 48-49). 


of 


Moreover, it appears that by letter under date of May 9, 1957, 


appellant was specifically advised that: 


"A foreign corporation must report a bona fide 
resident general agent in the District of Columbia. 


A registered agent for the service of process only 
is not a resident general agent." (J. A. 9 

Appellant contends finally that if § 47-1903, supra, is construed so 
as to require any foreign corporation applying for a motor-vehicle fuel 
importer's license to have a resident general agent such requirement would 
“offend against the due process clause of the Fifth Amendment * * *.' Sub- 
stantially the same contention was made and rejected by the court below, 
the court saying: 


"The only objection advanced by counsel on the 
constitutionality of the statute is that the requirement 
is arbitrary, unreasonable, and unnecessary. The 
Court is of the opinion that these adjectives do not 
constitute a basis on which to predicate a declaration 
that the statute is unconstitutional. No specific con- 
stitutional provision which it is claimed has been 
transgressed, is named by counsel. Moreover, the 
Court can clearly see the connection between the re- 
quirement here involved and the granting of the license 
applied for. The matter is entirely within the legis- 
lative discretion." (J. A. 55) 


CONCLUSION 


In view of all the foregoing, it is respectfully submitted that the 


court below committed no error when it denied appellant's motion for 


summary judgment and granted appellees' cross-motion for summary 


judgment. 


CHESTER H. GRAY, 
Corporation Counsel, D. C., 


MILTON D. KORMAN, 
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HUBERT B. PAR, 
Assistant Corporation Counsel, D. C., 
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REPLY BRIEF FOR APPELLANT 


STATEMENT 


In reply to the brief of appellees, this brief is filed within 
the terms of the memorandum order of this Court dated 
February 2, 1961. 


STATUTES INVOLVED 


In addition to the statutes cited on pages 4 and 5 of ap- 
pellant’s brief, other provisions of the Motor Fuel Tax 
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Act are Sections 47-1904 and 47-1907, cited on pages 4 and 
5 of appellees’ brief. 


REPLY TO POINTS OF APPELLEES’ BRIEF 
Appellees’ brief makes three main points: 


A. That the Motor Fuel Tax Act mandatorily requires 
a foreign corporation which desires an importer’s license 
in the District of Columbia to name its resident general 
agent, and that the District is merely enforcing that provi- 
sion of the statute in refusing appellant a license (appel- 
lees’ brief, pp. 6 and 7) ; 


B. That the resident general agent required to be named 
in the application is a meaningful employee within the cor- 
porate structure (appellees’ brief, p. 9) ; 


C. That in order for appellees properly to administer the 
Motor Fuel Tax Act, the applicant must name its resident 
general agent (appellees’ brief, p. 10). 


B. Appellees’ Interpretation of the Motor Fuel Tax Act to the 
Effect That Appellant, a Foreign Corporation. Must Name 
a Resident General Agent in Its Application in Order to 
Secure an Importer’s License Overlooks Appellees’ Long- 
Standing Administrative Interpretation of the Act 


Appellees’ insistence that the Motor Fuel Tax Act re- 
quires a foreign corporation which seeks an importer’s 
license to name a ‘‘resident general agent,”’ together with 
their refusal to grant Cities Service a license because of 
its failure to name such agent, flies in the face of appellees’ 
administrative interpretation of the statute over a long 
period of time, wherein they granted licenses to other for- 
eign corporations similarly situated which in their applica- 
tions did not name a ‘‘resident general agent”’ but merely 
named (as did appellant) agents to accept service of 
process (appellant’s brief, pp. 15-19). The appellees also 
have failed to explain their own action whereby for the 
past 20 years they have dealt at most only one single time 
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with the named ‘‘resident general agent’’ of any licensee, 
yet now insist for the first time that appellant name one 
(appellant’s brief, p. 21). 


Appellees’ argument that other licensees have listed their 
statutory agents in the space for such designation without 
referring to the fact that those agents serve merely to 
accept service of process, as does appellant’s, is a shallow 
distinction ignoring reality since the agents listed by the 
other licensees never functioned except as agents for the 
service of process nor were they requested to do so by 
appellees. 


The statute should be interpreted as appellees have ad- 
ministered it, to the effect that the applicant should name 
its resident general agent if it has one, but if the applicant 
has none, the naming of its statutory agent to receive 
service of process is sufficient to satisfy the statute. 


B. The Appellees’ Contention That the “Resident General 
Agent” Has Substance Within the Corporate Structure Is 
Defeated By Its Own Realization of the Lack of Function 
of This Office 


The appellees next strain to impart structure to the 
so-called ‘‘resident general agent’’ so as to place meaning 
in their new requirement that Cities Service need name a 
resident general agent. Appellees at page 8 of their brief 
state as follows: 


“Tt is not an unusual statutory requirement that a 
foreign corporation designate a resident general 
agent.’’ 


The appellees, however, noticeably failed to cite one 
statute wherein there was a requirement that a foreign 
corporation designate a ‘‘resident general agent.’’ In fact, 
they do not adduce a single authority or commentary on 
the law where the words ‘‘resident general agent’? have 
ever been used. They attempt, with some futility, to weld 
the term ‘‘general agent’’ to the term ‘‘resident agent,’’ 
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to find a ‘‘resident general agent’’ with the aid of textual 
matter (appellees’ brief, pp. 8-9). 


The appellees are again ignoring the realities of the 
situation. It is uncontroverted (Littlefield affidavit, JA 26, 
27) that in the years 1953-1958, appellees at most dealt at 
one time with the so-called ‘‘resident general agent’’ of 
one of the licensees. Every meaningful act that possibly 
could be ascribed to the office of the agent was carried out 
by the appellee with the officers of the foreign corporation 
outside the District of Columbia. Certainly if the appellees 
thought that the ‘‘resident general agent’’ had any fune- 
tion, they would have dealt directly with that person within 
the District. 


C. The Office of the So-Called “Resident General Agent” Is 
Not Required Properly to Administer the Motor Fuel Tax 
Act, Since the Appellees Have for the Past 20 Years Con- 
sistently By-Passed This Office and Dealt Directly With 
the Licensees Outside of the District 

Finally, though the appellees have not seen fit in the past 

20 years to deal either directly or indirectly with a resi- 

dent general agent (Ahearn deposition, JA 33-46) of any 

motor fuel importer, they argue (appellees’ brief, pp. 10 

and 11) that the nature of the Motor Fuel Tax Act re- 

quires the applicant to name jts resident general agent, 
citing, among others, Sections 47-1904 and 47-1907 of the 

Code. 


Section 47-1904 (appellees’ brief, p. 4) requires the im- 
porter to report monthly to the assessor the amount of 
motor fuel sold. The report, in accordance with the terms 
of the statute, does not have to be sworn to by the ‘‘resi- 
dent general agent” in the case of a foreign corporation, 
but can be and, in fact, is by the chief accountant or by an 
officer of the licensee. 
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In fact, there has never been an instance where the ‘‘resi- 
dent general agent’? has signed the monthly statement 
(Littlefield affidavit, JA 26). 


The appellees also emphasize the requirement of Section 
47-1907 that the records of the importers are to be made 
subject to inspection by the District and that, without a 
‘¢resident general agent’? or some other person of com- 
parable authority, compliance with that provision would be 
difficult, if not impossible (appellees’ brief, p. 10). 


It is to be noted the statute by its terms does not require 
that the relevant records be kept within the District. More 
importantly, the appellees in their audits of the licensees 
conducted them mostly outside the District and in no case 
through the office of the ‘‘resident general agent’’ (Little- 
field affidavit, JA 26). When the appellees did travel out- 
side the District to audit the licensees’ books, it was at 
their own expense. The auditors not only went to sur- 
rounding cities but also traveled to Philadelphia and to 
New York City in the case of Gulf Oil Co. and Sinclair 
Refining Co. (Littlefield affidavit, JA 26, 27). 


The appellees nowhere in the record or in their brief 
refute the appellant’s uncontroverted statement that, for 
the past 20 years, the appellees have deliberately avoided 
dealing with the resident general agent but instead have 
dealt with the officers of the corporations outside the 
District. 


Appellees’ sudden turn-about in their interpretation of 
the licensing provisions of the Motor Fuel Tax Act does 
not stem from any change of circumstance or method of 
enforcing of the Act, but is merely an attempt to defeat 
the exemption which appellant would enjoy under the 
Franchise Tax Act if it did not have such agent (appel- 
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lant’s brief, p. 17) and results in a discriminaton against 
-appellant as. well as all other foreign corporations. 


Respectfully submitted, 


Kanu K. Sprices 
504 Southern Building 
Washington 5, D. C. 
Attorney for Appellant 


Of Counsel: 


Grorce H. Conn 
Epwin J. Gorpoy 
60 Wall Street 
New York 5, New York 
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